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BEFORE: BARBER, COVBS, AND KNOPF, JUDGES.

KNOPF, JUDGE: Shortly after m dni ght on August 20, 2001,
Jerem e Sullivan, Robert Louden, and Ri chard Arlinghaus
assaul ted Jeff McManama in the parking lot of Jillian's, a
restaurant and bar in Covington. The three nen were soon

arrested, and because a satchel of conpact discs had been taken



from McMananma, they were charged with second-degree robbery.?
Arlinghaus eventually pled guilty to fourth-degree assault.
Louden and Sul livan, however, jointly stood trial and were
convi cted, respectively, of second-degree robbery and conplicity
to second-degree robbery, both class C felonies. By judgnent
entered May 8, 2002, the Kenton Circuit Court sentenced Louden
to eight years’ inprisonnent. By judgnent entered May 15, 2002,
the court sentenced Sullivan to five years’ inprisonnent and
probated that sentence for five years. Louden and Sullivan have
bot h appeal ed. This Court consolidated their appeals for
review. The appellants maintain that their attack upon McManama
was a m sdeneanor assault, not a robbery, and that the tria
court erred by failing to direct a verdict to that effect. In
addi tion, Louden maintains that the trial court arbitrarily
rejected his guilty plea, and Sullivan conplains that one of the
Commonweal th’s exhibits and certain renmarks by the prosecutor
underm ned the fairness of the trial. W affirm

McManama and t hree conpanions went to Jillian’s on a
Sunday night to bowl and to drink a few beers. One of the
conmpani ons brought in a small satchel of conpact discs, and the
bartender played the discs on Jillian's stereo system Late in
t he eveni ng anot her group of young nen, including Louden and

Sullivan, cane into the bowing alley. Apparently there was

! KRS 515. 030.



some cordial interaction between the groups. MManama’ s group
bought all a round or two of beers and gave the other group sone
food. Wen Jillian’s closed, at m dnight, one of MMnana's
conpani ons had al ready gone to the car and the two others
stopped in the restroomon the way outside. MMnama, with the
satchel of conpact discs in his hand, left the building and was
confronted in the parking | ot by Louden, Sullivan, and

Arl i nghaus.

What passed between themis not clear. No one called
Arlinghaus as a wtness, Louden and Sullivan declined to
testify, and McManama, who was beaten unconscious, testified
that he could not recall what preceded the attack. MManana’s
conpani on who had left early was asleep in the car. The two
conpani ons who had stopped in the restroomtestified that as
soon as they left the building and came into the parking | ot
t hey heard McManama trying to pacify the other three. “Wat is
the problen?” he said. “W bought you drinks, we gave you
food.” They then saw Louden and Sullivan punch McManama in the
face, knock himdown, and kick himseveral tinmes in the head and
ribs. One of conpanions went inside for help, the other
intervened. Apparently there was a brief standoff. MManama
may have attenpted to get up, but Arlinghaus felled himagain

wi th another kick to the head. Louden, according to one of the



compani ons, picked up the satchel of conpact discs and fled
together with Sullivan.

Wthin a few m nutes several policenen had arrived.
One attended McManama and saw himinto an anbul ance. One
arrested Arlinghaus not far fromthe parking |l ot. Another
followed a tip to a residence on Lewms Street where he found the
satchel of conpact discs and, in the residence s parking area,
arrested Louden and Sul l'ivan.

KRS 515. 030 provi des that

[a] person is guilty of robbery in the

second degree when, in the course of

commtting theft, he uses or threatens the

i mredi ate use of physical force upon another

person with intent to acconplish the theft.

KRS 502. 020(1) provides in part that

[a] person is guilty of an offense conmtted

by anot her person when, with the intention

of pronoting or facilitating the conm ssion

of the offense, he : . . . [a]ids, counsels,

or attenpts to aid such person in planning

or conmtting the offense.

Louden and Sullivan contend that the Commobnweal t h
failed to prove that they attacked McManama intending to take
the cds. Louden argues that the jury could have inferred that
the attack was sparked by sonething else and that the theft of
the cds was an afterthought. Sullivan argues that even if

Louden i ntended to take the cds there was no evidence that he,

Sul l'i van, knew of or shared that intent.



This court, of course, nmay not order a directed
verdict unless the jury's finding of guilt was clearly
unreasonable.? The jury is pernitted to nake reasonabl e
i nferences, including inferences about the defendant’s state of
m nd from proof about his acts and the circunstances surroundi ng
those acts.® The jury’s inferences need only be reasonable in
[ight of that proof, they need not be the only possible
i nferences. The robbery statute, noreover, requires only that
theft be a purpose of the assault, not the only purpose.*

The evidence that Sullivan and Louden attacked in
uni son and apparently in concert, that Louden made a point of
pi cking up the satchel of cds, that he and Sullivan fled
together inmmediately after he picked it up, and that together
they attenpted to secret the cds in the Lews Street residence
are all facts permtting a reasonable inference that the theft
of the cds was a notive for the attack upon McManama and t hat
Sul l'ivan shared that notive. Although this is not the only
possible interpretation of the evidence, it is a likely
interpretation and one that a reasonable juror could believe

beyond a reasonabl e doubt. The trial court did not err,

2 Commonweal th v. Benham Ky., 816 S.W2d 186 (1991).

3 Cormonweal th v. Suttles, Ky., 80 S.W3d 424 (2002); MIIs v.
Conmmonweal th, Ky., 996 S.W2d 473 (1999).

* Morgan v. Commonweal th, Ky., 730 S.W2d 935 (1987).




therefore, when it denied the defendants’ notions for directed
verdicts.

Louden al so contends that the trial court abused its
di scretion when it rejected his offer to plead guilty. The day
before trial Louden’s attorney represented to the court that
Louden desired to plead guilty to an anended charge of second-
degree assault under extrenme enotional disturbance, a class D
felony.®> A discussion ensued during which the parties conceded
that the anmended charge bore little relation to the all eged
facts, but struck a conpron se between second-degree robbery, a
class C felony, and fourth-degree assault, a class A
m sdeneanor. The court expressed distaste for such fictional
guilty pleas and indicated that it probably woul d not accept
Louden’s plea. Several tines during the discussion Louden
i ndi cated by shaking his head that the proposed plea was his
attorney’s idea, not his, and at the conclusion of the hearing,
when counsel asked himif he still w shed to tender the plea,
Louden enphatically said that he did not.

Al though it would seemto be well within the trial
court’s broad discretion under RCr 8.08 to reject a plea for
which there is no factual predicate, we need not reach that
guestion because Louden’s plea was never tendered and so coul d

not be rejected. Louden’s claimthat the trial court sonmehow

> KRS 508. 020, KRS 508. 040.



i mproperly influenced his decision not to tender the plea is
meritless. Hi s decision was clearly based not on anything the
trial court said, but on his desire to avoid a felony
conviction, even at the risk of a trial for robbery.

Turning to Sullivan’s contentions, the officer who
arrested Louden and Sullivan seized the shoes they were wearing
because he suspected the presence on them of fresh human bl ood.
The Commonweal th introduced the shoes into evidence along with
lab results confirmng the officer’s suspicions. Sullivan
contends that the Commonwealth failed to establish an adequate
foundation for the introduction of his shoes and further
contends that the lab result, which confirmed that human bl ood
was on the shoes but did not identify the individual source of
t he bl ood, was unduly prejudicial.

KRE 901(a) provides that

t he requi rement of authentication or

identification as a condition precedent to

adm ssibility is satisfied by evidence

sufficient to support a finding that the

matter in question is what its proponent

cl ai ms.

To authenticate the allegedly bl oody shoes, the Commonweal t h

of fered testinony by the officer who seized the shoes and by two
forensic |lab technicians who i nspected the shoes. The officer
testified that the shoes offered at trial were the sanme shoes he

had seized from Sullivan the night of the attack. The shoes are

bl ack, and at trial the officer conceded that he could not then



see the alleged spatter marks. He testified, however, that at
the tinme he seized the shoes the spatter marks were visible to
t he unai ded eye. One of the technicians testified that the
shoes offered at trial were the ones he had tested. He
descri bed his renpval of sanples from both shoes and the tests
he perforned to determi ne that the sanples were human bl ood.

Sonmeone had drawn on the shoes, apparently to indicate
areas that may have been spattered or areas to be tested. The
drawer did not testify, and Sullivan contends that absent that
testi nony KRE 901 was not satisfied and the shoes shoul d not
have been admtted. Not only does the drawer represent a
mssing link in the chain of custody, but the markings, my,
Sul livan insists, have created a fal se i npression about the
amount of blood on the shoes. W disagree.

As our Suprene Court has expl ai ned,

a party seeking to introduce an item of

t angi bl e evi dence need not satisfy an

“absolute” identification requirenent, and

evidence is admssible if the offering

party’s evidence reasonably identifies the

item . . . [I]f the offered evidence is of

such a nature as not to be readily

identifiable, or to be susceptible to

alteration by tanpering or contam nation

sound exercise of the trial court’s

di scretion may require a substantially nore

el aborate foundation. A foundation of the

latter sort will conmmonly entai

testinonially tracing the “chain of custody”

of the itemw th sufficient conpleteness to
render it inprobable that the original item



has either been exchanged w th another or
been contamni nated or tanpered with.®

We agree with the trial court that the Conmonweal th’s
proof in this case satisfied this standard. Enough of the chain
of custody was presented to establish the probability that
Sullivan’s shoes were tested and that they had not been
contami nated or tanpered with. The draw ngs, of course, did not
alter the presence of blood, and they corresponded cl osely
enough with the areas where bl ood sanples were found as not to
require a separate explanation. There is no indication that
they were intended to be msleading, nor is it at all likely
that they were given the jury’'s opportunity to exam ne the shoes
and the testinony by several w tnesses that McManama had bl ed
noti ceably but not profusely.

Because the Commonweal th did not detern ne whose bl ood
was on the shoes, Sullivan contends that they anpunted to
sensational and prejudicial evidence that was not sufficiently
probative to be admitted. W disagree. Evidence is probative,
of course, if it has any tendency to nake a material fact nore
or | ess probable than it would be without the evidence. The
fact that Sullivan’s shoes bore spatters of human bl ood
i ncreases the probability that he participated in the attack

upon McManama. Evidence is unduly prejudicial if the jury is

® Gundy v. Commonweal th, Ky., 25 S.W3d 76, 80 (2000).




apt to give it substantially nore weight than it deserves. As
evidence of Sullivan’s participation in the assault, the jury is
not apt to have exaggerated the inport of the shoes. There was
anpl e evidence in addition to the shoes that Sullivan
participated in the assault.

Sul livan’s concern, as we understand it, is that the
jury may have been sufficiently outraged by evidence that the
attack was brutal to have found the attack a robbery instead of
an assault. As noted above, however, there was sufficient
evidence of Sullivan’s intent to further Louden’s theft of the
cds to justify his robbery conviction. Proof that the assault
was brutal enough to draw bl ood was not unduly prejudicial.

Finally, Sullivan contends that during his closing
argunent the prosecutor told the jury that Sullivan could be
found conplicit in the robbery regardless of his intent. The
prosecutor did no such thing. He did argue, legitimtely, that
the intent of the robbers could be inferred fromthe fact that
the theft occurred in close tenporal proximty to the assault.
He then suggested that such an inference was required. Both
def endants i medi ately objected, and the trial court adnoni shed
the jury to follow the | aw as expressed in the instructions. 1In
their closings, of course, the defendants had enphasi zed
robbery’s intent el enent and the weakness of the Conmonwealth’s

proof on that point. W are confident that the jury appreciated

10



the issue. Notwithstanding the unsuccessful attenpt by the
prosecutor to overstate his case, Sullivan's trial was
fundanental ly fair.’

In sum the CGeneral Assenbly has declared its
i ntol erance of robbery, no matter how petty the theft invol ved.
In this case, the jury was convinced that to further a very
petty theft Louden and Sullivan perpetrated a violent assault.
The evi dence does not conpel, but it supports this concl usion.
Louden was not deprived of a right to plead guilty, and the
trial for both defendants was fundanentally fair. Accordingly,
we affirmthe May 8, 2002, and May 15, 2002, judgnents of the

Kenton Circuit Court.
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