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BEFORE: BUCKI NGHAM GUI DUGLI, AND SCHRODER, JUDGES.
SCHRODER, JUDGE: Jinm e Lee Hawki ns (Hawki ns) appeals from an
order of the Anderson Circuit Court affirm ng a police
di sciplinary decision of the Gty Council of the City of
Lawr enceburg. The disciplinary decision, anong other things,
determ ned that Hawkins was guilty of inconpetency,
i nefficiency, and the accumul ati on of mnor infractions, and

denot ed Hawki ns from Chief of Police of the Lawenceburg Police



Departnent to the rank of Patrolman 2. For the reasons stated
bel ow, we affirm

On August 19, 1982, Hawkins was hired by the Cty of
Lawr enceburg as a police officer. In January 1999, appellee
Gary Chilton took office as the Mayor of Lawenceburg. On
April 12, 1999, Chilton appoi nted Hawki ns Chief of Police of the
Law enceburg Police Departnent. During the follow ng nonths,
various incidents involving Hawki ns occurred and were reported
to Mayor Chilton. Anong these were all egations that Hawkins
verbal |y abused and berated police officers; used inappropriate
| anguage when di sciplining police officers; disciplined police
officers in front of others; created a hostile work environnent;
and threatened to commt suicide.

On August 23, 2000, Mayor Chilton sent Chief Hawkins a
| etter placing himon admnistrative | eave wth pay pending a
psychol ogi cal eval uation. On August 31, 2000, Hawki ns underwent
an evaluation by Dr. Dan Langer. On Septenber 8, 2000, Dr.
Langer issued a report concluding, anong other things, that
“[ b] ased upon the evaluation, M. Hawkins appears
psychol ogically fit for duty in the field of |aw enforcenent.”

During this period Mayor Chilton continued to
i nvestigate conditions at the Police Departnent by visiting
police headquarters and talking to various police officers. As

a result of his inquiries, Mayor Chilton concluded that Hawkins



should not remain in his position as Chief, and on Septenber 20,
2000, Chilton presented Hawkins with an offer to take a denotion
to the rank of Sergeant “perform ng such police and public
safety duties as the Mayor may direct, including but not limted
to enforcenent of the existing codes of the City.” By letter
dat ed Septenber 21, 2000, Hawkins rejected the offer, asserted
that he was entitled to the protections contained in KRS
15. 520, 2 and threatened | egal action against the Gty.

Fol | om ng Hawki ns’ rejection of his offer, on
Sept enber 22, 2000, Chilton issued a letter to Hawki ns placing
hi m on suspension. The letter charged Hawkins wth
i nconpet ency, inefficiency, and the accunul ati on of m nor
infractions. The letter also scheduled a hearing on the
char ges.

The sane day, Septenber 22, 2000, Hawkins filed a
“Verified Conplaint with Jury Demand” in Anderson CGircuit Court.?
Nanmed as defendants were Mayor Chilton and the Cty of

Lawr enceburg. The conpl aint all eged, anong ot her things,

! Kentucky Revised Statutes.

2 KRS 15. 520 addresses conplaints against a police officer, the manner of

i nvestigating a conplaint, and provides a police officer with the right to a
hearing upon the filing of a conplaint. The statute is sonetinmes referred to
as “The Police Oficers’ Bill of Rights.” See City of Minfordville v.

Shel don, Ky., 977 S.W2d 497 (1998).

3 Wile not relevant to the issues in this appeal, we note at the tinme of this
filing Hawki ns had not exhausted his adm nistrative remedi es. "[P]roper
judicial admnistration mandates judicial deference until after exhaustion of
all viable renedi es before the agency vested with primary jurisdiction over
the matter." Board of Regents of Miurray State University v. Curris, Ky.

App., 620 S.W2d 322, 323 (1981).




wrongful di scharge and extrene and outrageous conduct, and
sought, anong other things, Hawkins’ reinstatenent as Chief of
Pol i ce and nonetary damages, including nonetary damages for past
and future wages and benefits, past and future nental angui sh,
psychol ogi cal pain and suffering, and punitive damges. In
conjunction with the conpl aint, Hawkins also filed a notion for
tenporary injunctive relief requiring that he be reinstated as
Chi ef of Police. On Cctober 10, 2000, Hawkins filed an amended
nmotion for injunctive relief requesting the additional relief
that the defendants be enjoined from conducting any heari ngs
regardi ng di sciplinary action against Hawkins. On Cctober 16,
2000, Hawkins filed a notion for a tenporary restraining order
preventing the defendants from hol ding a hearing regarding
Hawki ns’ situation. These notions to stop the hearing were
deni ed.

On Cctober 17, 2000, a hearing was held before the
Law enceburg Gty Council addressing the disciplinary issues
contained in Mayor Chilton' s Septenber 22, 2000, letter. The
City Council subsequently announced its decision in its undated
“Fi ndi ngs, Conclusions and Order.” Under the decision, Hawkins
was found guilty of inconpetency, inefficiency, and the
accunul ation of mnor infractions. Further, he was denoted to
the rank of Patrolman 2 with his salary not to exceed that of

t he highest paid officer of that rank in the Lawenceburg Police



Departnment. In addition, Hawki ns was suspended from duty
W t hout pay for six nonths, and at the conclusion of his
suspensi on, was to be assigned to the duties of code enforcenent
of ficer.

On Cctober 23, 2000, the defendants filed a notice in
Anderson GCircuit Court that they were renoving Hawki ns’ | awsuit
against the Gty and Mayor Chilton to Federal District Court on
t he basis that Hawki ns’ conpl aint had rai sed federa
constitutional issues. On Novenber 28, 2000, the Federa
District Court issued an order dism ssing Hawki ns’ federal due
process claimand renmandi ng the case back to Anderson Circuit
Court for final determ nation.

On March 7, 2001, Hawkins filed an anended conpl ai nt.
The amended conpl ai nt substantially mrrored his Septenber 22,
2000, conpl ai nt except that the amended conpl ai nt sought the
additional relief that the circuit court reverse the Findings,
Concl usi ons, and Order of the Lawenceburg City Council. On
March 16, 2001, the defendants filed their answer to the anended
conpl ai nt .

On June 25, 2001, Hawkins filed a notion for judgnent
on the pleadings pursuant to CR' 12.03. On August 6, 2001, the

defendants filed a response to Hawkins’ notion for judgnent on

4 Kentucky Rules of G vil Procedure.



the pleadings and, in addition, filed their own notion for
j udgnent on the pl eadings.

On Cctober 23, 2001, the circuit court entered an
order denying Hawkins’ notion for judgnment on the pleadings.
The order did not address the defendants’ outstanding notion for
j udgnment on the pleadings. Hawkins subsequently filed a notice
of appeal with this Court.

On June 7, 2002, this Court entered an order

di sm ssi ng Hawki ns’ appeal as interlocutory. See Hawkins v.

Cty of Lawenceburg, Case No. 2001- CA-002569-MR. On July 1,

2002, Hawkins filed a nmotion in the circuit court requesting
that the circuit court enter findings of fact, concl usions of
law, and a judgnent based upon the record as submtted together
with the briefs of the parties.

On June 12, 2002, the circuit court entered an order
agai n denyi ng Hawki ns’ notion for judgnent on the pl eadings,
affirmng the Lawenceburg Gty Council’s findings, and
di sm ssing Hawki ns’ appeal with prejudice. This appea
f ol | owed.

First,® Hawki ns contends that general principles of due

process mandate a reversal of the circuit court and that the

> To facilitate continuity, we address the argunents raised by Hawkins in a
di fferent order than presented in his brief.



findings of the City Council should be reversed as its findings
are clearly erroneous and not based upon substantial evidence.
Hawki ns has appealed the Gty Council’s disciplinary
deci sion pursuant to KRS 15.520(2)% and KRS 15.520(3).’ As KRS
15.520(2) is a trial de novo statute, the duty of the circuit

court inthis case is as set forth in Brady v. Pettit, Ky., 586

S.W2d 29 (1979), as follows:

[I]n public enpl oyee di scharge cases where
there is a trial de novo statute, the

di scharged enployee is entitled to sonething
| ess than a classic trial de novo in circuit
court. In this proceeding in circuit court
t he burden of proof shifts to the di scharged
enpl oyee. After review of the transcript of
evi dence or hearing the wtnesses, the tria
court islimted inits decision. The tria
court may not substitute its judgnment for
that of the adm nistrative body, that is,
there may not be a substitute punishnent.
The trial court may find the di scharged

enpl oyee has failed to neet the burden of
proof and affirmthe action of the

adm ni strative board; or if it is found that
t he enpl oyee has sustained the burden of
proof, the trial court may set aside the
puni shnent .

® KRS 15.520(2) provides as follows: “Any police officer who shall be found
guilty by any hearing authority of any charge, may bring an action in the
Crcuit Court in the county in which the |ocal unit of governnment nay be

| ocated to contest the action of that hearing authority, and the action shal
be tried as an original action by the court.”

" KRS 15.520(3) provides as follows: *“The judgnent of the Circuit Court shal
be subject to appeal to the Court of Appeals. The procedure as to appeal to
the Court of Appeals shall be the sane as in any civil action. As the
provisions of this section relate to a m ni mum system of professiona
conduct, nothing herein shall be construed as limting or in any way
affecting any rights previously afforded to police officers of the
Conmonweal th by statute, ordinance, or working agreenent.”



[Rleview of the transcript of evidence in
circuit court is a corollary to the burden
of proof which has shifted to the di scharged
enpl oyee. In circuit court the transcri pt
of evidence is reviewed but the proceeding
isnot limted to this review, the

di scharged enpl oyee is accorded the right to
call such additional wtnesses as he nmay
desire. The trial court's reviewis limted
to a determ nation of whether the

adm ni strative body acted arbitrarily.
(enphasis original).

ld. at 32-33.

To determ ne arbitrariness, the appellate court may
review the record, the briefs, and any other evidence or
testi mony which would be relevant to that specific, limted
i ssue. The appeal is not the proper forumto retry the nerits.
It islimted only to the question of whether the hearing body’s

action was clearly unreasonable. Crouch v. Jefferson County,

Kentucky Police Merit Bd., Ky., 773 S.W2d 461, 464 (1988).

The deci sion of the hearing body, though resting
ultimately on opinion as distinguished frompure fact,
represents a factual finding and is not to be disturbed unless
it is arbitrary or unreasonable. "Arbitrary" neans “clearly
erroneous,” which, in turn, nmeans unsupported by substantia
evi dence. “Unreasonabl e” nmeans that under the evidence
presented there is no roomfor difference of opinion anong

reasonabl e m nds. Crouch at 464 (quoting Thurman v. Meridi an

Mut ual | nsurance Conpany, Ky., 345 S.W2d 635, 639 (1961)).




Inits July 12, 2002, order, the circuit court
affirmed the findings of the Gty Council, including its finding
t hat Hawkins was guilty of all charges proffered against him
The findings of the City Council were, in relevant part, as
fol |l ows:

Based on the evidence presented at heari ng,
the majority of which was uncontested and
denonstrated a pattern of abusive and
obscene | anguage and di scourtesy to ot her
menbers of the departnment rising to the

| evel of abusive behavior, Gty Counci
finds that M. Hawkins has |ost the
confidence of a considerabl e nunber of
officers of the Lawenceburg Police
Departnent, and that this failure of

| eadership constitutes inconpetency as chief
of police pursuant to Part 111, D.,2.,a. of
t he personnel policy and has nmade it

i mpossi ble for M. Hawkins to performhis
duties as chief in an efficient manner
constituting inefficiency pursuant to Part
I11, D.2.,b. of the personnel policy. There
was further evidence of an extensive
accunul ation of mnor infractions on the
part of M. Hawkins contrary to Part |11,
D.,2.,s. of the personnel policy.

The Council concludes that Hawkins is guilty

of all charges proffered in the

Sept enber 22, 2000, |etter against him

The Gty Council’s finding that Hawki ns was guilty of
i nconpet ency, inefficiency, and an extensive accunul ati on of
mnor infractions in violation of the Gty of Lawenceburg’ s
personnel policies is supported by substantial evidence.

At the Cctober 17, 2000, hearing, extensive testinony

regardi ng Chi ef Hawki ns’ tenure as Chief of Police was



presented. Anong the witnesses called were various current and
former police officers, other Police Departnent enployees, and
Mayor Chilton. The witnesses called by Mayor Chilton testified
that, anong ot her things, under Hawkins, norale was very | ow,
that there was a tense nood in the office, that working for
Chi ef Hawkins “was |ike wal king on pins and needl es,” and that
Chi ef Hawki ns underwent significant nood swings. Mny of the
officers testified that they had considered | eaving the
Departnent as a result of Hawkins’ conduct.

A primary conpl ai nt was Hawki ns’ nethod of discipline.
Many wi tnesses testified that they had seen, or were aware, that
Hawki ns frequently, as a nmethod of discipline, berated and
criticized officers in front of others using obscene | anguage.
For exanple, in June 1999, Oficer Chris Atkins was conducting
an observation prior to admnistering a DU test when he was
informed that Chief Hawkins wanted to talk to him Atkins
conpleted the DU test prior to reporting to Hawki ns, and
Hawki ns told Atkins, in the presence of others, “Wien | tell you
| need to talk to you, that nmeans f_ _ _ing right now.” The
Wi tnesses testified to several incidents of this type.

Jason Briscoe, and several other officers, testified
regardi ng an incident involving Briscoe in which Hawki ns berated
Briscoe in front of others by stating to the effect that Briscoe

“was just like his father and that he [Hawki ns] had to have duct

10



tape on his slapjack because he wore his [Briscoe's father] head
out so many tines with it.” Again, the witnesses testified
regardi ng several instances where Hawki ns berated officers in
t hi s manner.

In addition, there was testinony to the effect that
Hawki ns had various problens involving his girlfriend and that
t hese problenms woul d affect his nobod. There was testinony that
Hawki ns was heard to say that he “would be better off dead” and
ot her statenents which could be interpreted as suicide threats.
Wtnesses also testified that Hawkins had told themnot to
patrol in the downtown area, apparently because he did not want
the officers around his girlfriend s workpl ace.

As a final exanple of inappropriate conduct, Oficer
Kevin Crumtestified that on an occasion he had arrested an
African- Anreri can and had transported the prisoner to the
station. Crum asked Hawkins if he wanted to see the prisoner,
and Hawkins replied, “I don’'t want anything to do with that n _
_ _ _.7 Chief Hawkins later tried to rationalize his coment by
stating that he “didn’t nean anything derogatory by it.”

The above exanpl es provide a representative sanpl e of
t he testinony concerning Hawki ns’ m sconduct as Police Chief.
In consideration of this testinony, the findings of the Gty
Council, including the finding that Hawki ns was guilty of the

charges contained in the Septenber 22, 2000, letter were

11



supported by substantial evidence. Mreover, the Gty Council’s
deci sion was not unreasonable, as even if another hearing body
woul d have found differently, there is roomfor difference of
opi ni on anong reasonabl e m nds.

Next, Hawkins contends that the circuit court erred by
failing to make findings of fact pursuant to CR 52.01 even
t hough he had requested findings pursuant to CR 52. 04.

Following this Court’s disnm ssal of Hawkins’
interlocutory appeal, on July 1, 2002, Hawkins filed a notion
requesting the circuit court to “enter Findings of Fact,

Concl usions of Law and a Judgnent in this case based upon the
record as submtted to the Court together with the Briefs of the
parties.” The circuit court entered its order on July 12, 2002,
and on August 12, 2002, Hawkins, without filing a notion for
entry of additional findings of fact, filed his notice of appea
to this Court.

CR 52.01 provides that “[I]n all actions tried upon
the facts without a jury or with an advisory jury, the court
shall find the facts specifically and state separately its
concl usions of |aw thereon and render an appropriate
judgment[.]” As the proceeding in circuit court was an action
pursuant to KRS 15.520(2), a nodified trial de novo action, it
i s questionable whether CR 52.01 applies. As previously noted,

judicial review of Hawkins’ challenge to the City Council’s

12



decision is limted to the question of arbitrariness. Hawkins
chose not to present any additional testinony, so it is unclear
what “findings of fact” he believes should have been nmade by the
circuit court. Mreover, the circuit court specifically
affirmed the Cty Council’s findings of fact.

Further, the record discloses that following the entry
of the trial court’s July 12, 2002, order, Hawkins filed his
notice of appeal to this Court without any additional filing
bringing to the attention of the circuit court its failure to
make proper findings. See CR 52.02 and CR 52.04. As Hawkins
el ected not to request nore specific findings, any alleged error
relating to the circuit court’s failure to make findings is

wai ved on appeal. CR 52.04; Crumv. Conmmonweal th, Cabinet for

Human Resources, Ky. App., 928 S.W2d 355, 357 (1996).

Next, Hawkins contends that the trial court erred by
failing to grant his notion for judgnent on the pl eadi ngs even
t hough the Mayor and the Cty Council failed to follow the
appl i cabl e statutes and procedures for police officer
di sci pli ne.

When a party noves for a judgnment on the pleadings, he
admts for the purposes of his notion not only the truth of al
his adversary’s wel | -pl eaded al | egations of fact and fair
inferences therefrom but also the untruth of all his own

al | egati ons whi ch have been denied by his adversary. Archer v.

13



Citizens Fidelity Bank & Trust Co., Ky., 365 S.W2d 727, 729

(1963). The judgnent should be granted if it appears beyond
doubt that the nonnoving party cannot prove any set of facts

that would entitle himher to relief. Spencer v. Waods, Ky.,

282 S.W2d 851, 852 (1955).

Accepting as true all of the instances of Hawkins’

m sconduct alleged by the Cty, and accepting as untrue all of
the all egations of procedural deficiencies alleged by Hawkins
but denied by the Cty, under this rigorous standard, Hawkins
was not entitled to a judgnent on the pl eadings.

Next, Hawki ns contends that his due process rights
provi ded under KRS 15.520 were viol ated because he was not
advised in witing prior to or wwthin 24 hours of his suspension
fromduty of the reasons therefore pursuant to KRS 15.520(1)(b).
Hawki ns’ argunent is based upon the premi se that he was first
suspended on August 23, 2000, when he was placed on
admnistrative leave with pay and directed to attend an
appointment with Dr. Dan Langer for “counseling and eval uation.”
The August 23, 2000, letter stated, in relevant part, as
fol | ows:

Effective imedi ately, | am placing you on

adm nistrative leave with pay. | have

schedul ed you an appointnment with Dr. Dan

Langer . . ., for counseling and eval uati on.

You will remain on adm nistrative | eave
until such tinme as Dr. Langer has di aghosed

14



your condition and provided the City with

his report, at which tine a determ nation

wi Il be nmade on your position with the Gty.

I nmust ask you not to return to the police

station or performany policing activity of

any type, while on this leave. | wll hold

your adm nistrative car, badge,

identification card and any assi gned police

equi pnent in safety during this tine.

Hawki ns argues that, in reality, he was first
suspended, and the notification provisions of KRS 15.520 were
first triggered, on August 23, 2000, when he was notified that
he was being placed on admnistrative | eave wth pay. However,
t he August 23, 2000, letter placing Hawki ns on adm nistrative
| eave, in conbination with Mayor Chilton’s testinony, discloses
that the purpose of the August 23 suspension was in connection
with Mayor Chilton’s concern regardi ng statenents nade by
Hawki ns whi ch coul d be construed as suicidal, not for
di sciplinary reasons. The letter specifically states that the
pur pose of the leave is for “counseling and eval uation” by Dr.
Dan Langer, and, further, the text of the letter |acks any
suggestion that the purpose of the personnel action is related
to discipline.

The record reflects that Hawki ns was first suspended
fromduty for disciplinary reasons on Septenber 22, 2000, in a
letter delivered to himon that day. In addition, the subject

matter of the hearing, and the charges which |l ed to Hawkins’

denotion, are related to the Septenber 22 letter, not the

15



August 23 letter. The City Council’s Findings, Conclusions, and
Order specifically states that “The Council concludes that M.
Hawkins is guilty of all charges proffered in the Septenber 22,
2000, letter to him” As such, the August 23 |letter placing
Hawki ns on | eave of absence did not trigger KRS 15.520, and, in
t he Septenber 22 |letter, Hawkins was notified of the charges
agai nst him sinul taneously with his suspension, thereby
conplying with KRS 15.520(1)(b).

In the alternative, Hawkins contends that the
Sept enber 22, 2000, letter was not specific enough to conply
with KRS 15.520(1)(e). KRS 15.520(1)(e) provides as follows:

Any charge invol ving violation of any |oca
unit of governnent rule or regulation shal
be made in witing wth sufficient
specificity so as to fully informthe police
of ficer of the nature and circunstances of
the alleged violation in order that he may
be able to properly defend hinself. The
charge shall be served on the police officer
in witing;

The Septenber 22, 2000, letter proffering charges agai nst
Hawki ns stated, in relevant part, as foll ows:

Pursuant to the Personnel Policies of the
Cty of Lawenceburg, this letter confirns
nmy deci sion of which you were infornmed | ast
eveni ng that you have been suspended w t hout
pay fromthe your [sic] position with the
City. A so, pursuant to the policies of the
City, this suspension could lead to

di sm ssal fromenploynent with the Gty. As
you and your counsel have been inforned,
this action is not being taken on the basis
of a citizen conplaint as the Gty has not

16



recei ved one. Rather, it appears that you
have | ost the confidence of the nenbers of
the police departnent.

Al though | continue to believe that under
state law you are an enployee at will of the
City, and therefore subject to dism ssa

wi t hout cause, | respect your desire to have
a hearing in this matter and will observe

t he provisions of KRS 15.520 as | believe
that is in the best interest of the Cty and
the public. For purposes of conplying with
subsection (1)(b) of that statute, the
reasons for the suspension are as foll ows:

1. Inconpetency (Part 111, D.,2.,a. of the
Personnel Policy): Maintaining the

confi dence of the nenbers of the police
departnment is one of the primary

conpet enci es of a chief.

2. Inefficiency (Part I1l, D.,2.,b. of the
Personnel Policy): Wthout the confidence
of the menbers of the police departnment, it
is inmpossible to fulfill the other duties of
the chief in an efficient manner.

3.  An accunul ation of mnor infractions
(Part 111, D.,2.,s. of the Personne

Policy): | have been nmade aware of and have
di scussed with you your repeated use of
abusi ve and obscene | anguage and di scourtesy
to other nmenbers of the police departnent

(Part 111, D.,2.,1. and m).

You are hereby notified that, pursuant to
Part 111, D.,3,d.,(4) of the Personne

Policy and subsection (1)(h)l. of KRS 15.520
that a hearing in this nmatter will be held

before ne at Cty Hall on October 9, 2000,
at 9:00 a.m

The letter conplies with the requirenents of KRS
15.520(1)(e). The contents of the letter notified Hawki ns of

hi s suspension, the reasons for his suspension, and cited to

17



particul ar sections of the Gty Personnel plan. The letter
specifically notifies Hawkins that the charges relate to

i nconpet ency, inefficiency, and an accunul ati on of m nor
infractions. Gven this |level of specificity, we do not believe
any violation occurred regarding the | evel of detail included in

t he Septenber 22, 2000, letter. Conpare Mason v. Seaton, 303

Ky. 528, 198 S.W2d 205 (1946); and Bregel v. Cty of Newport,

208 Ky. 581, 271 S.W 665 (1925).

Next, Hawkins contends that his due process rights
were viol ated because the appellees failed to provide himwth a
hearing on charges filed against himw thin 60 days pursuant to
KRS 15.520(1)(h)(8). In support of his argunent Hawkins states
“Is]ince all of the alleged conplaints made by w t nesses who
testified at the OQctober 17'" hearing were of events that had
occurred well before Chief Hawkins’ original suspension on
August 23, 2000, but were never reduced to any witten, filed
charges, all of those charges were dism ssed with prejudice per
KRS 15.520(1) (h)(8) by operation of statute, and can not support
t he Fi ndi ngs, Conclusions and Order nade by the Gty Council as
a result of the Cctober 17'" hearing.”

KRS 15.520(1)(h)(8) provides as foll ows:

Any police officer suspended with or w thout

pay who is not given a hearing as provided

by this section within sixty (60) days of

any charge being filed, the charge then
shall be disnmi ssed with prejudice and not be

18



consi dered by any hearing authority and the

officer shall be reinstated with full back

pay and benefits;

By its plain | anguage, KRS 15.520(1)(h)(8) does not
establish a general statute of limtations period beyond which a
specific instance of m sconduct nmay not be considered in a
di sci plinary proceeding. Rather, the statute is only triggered
once a charge has been filed and the officer has been suspended;
and then a hearing has to be held within 60 days follow ng the
filing of the charge. The statute does not |limt what nay be
considered in a disciplinary proceeding to events which occurred
wi thin 60 days prior to the suspension.

Next, Hawki ns contends that the appellees erred by
consi dering all egations agai nst himwhich were ol der than 60
days in contravention of KRS 15.520(1)(h)(8).

This argunment is, in substance, nerely a rehash of the
previ ous argunment. However, again, the 60-day requirenment
established in KRS 15.520(1)(h)(8) refers to the tinme in which a
hearing nust be held after the filing of charges. The plain
| anguage of the statute does not prohibit the consideration of
events ol der than 60 days fromthe date charges are fil ed.

Final |y, Hawki ns contends that the Mayor and the Gty
violated the ternms of their own personnel plan. Specifically,
Hawki ns contends that under the applicable provisions of the

personnel plan, the first infraction calls for a verba
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repri mand of the enployee; the second violation calls for a
witten warning; and after repeated violations, suspension nay
be i nposed.

The function of the hearing body in instances of
charges against police officers is to nake two determ nations:
first, whether the officer has violated the rules and
regul ati ons of the departnent and if so, second, it nust
exercise its discretion in inposing a penalty. The first is
subject to judicial review, the second is not. Sound public
policy requires that the matter of punishnment and discipline of

a police officer be left to the city. Gty of Colunbia v.

Pendl et on, Ky. App., 595 S.wW2d 718, 719 (1980); Stallins v.

Cty of Madisonville, Ky. App., 707 S.W2d 349, 350 (1986).

As this argunment is concerned with the penalty inposed
by the City Council, this issue is not subject to our review
For the foregoing reasons the judgnment of the Anderson

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Mark A. Bubenzer Dave \Walin
Frankfort, Kentucky Loui svill e, Kentucky
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