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SCHRODER, JUDGE: Giffin Industries, Inc. (Giffin) appeals
froman order of the Canpbell Crcuit Court dismssing its cause
of action for |ack of personal jurisdiction over the appell ee,
Turner Envirologic, Inc. (Turner). Giffin has its principa

pl ace of business in Kentucky and is incorporated in Kentucky.
Turner has its principal place of business in Florida and is
incorporated in Florida. The Canpbell Circuit Court found that
Kentucky coul d not assert personal jurisdiction over Turner.

The circuit court stated the correct test for specific



jurisdiction, but erroneously based its decision on a genera
jurisdiction inquiry. Giffin argues that m ni mrum contacts
necessary for finding specific jurisdiction are present and that
personal jurisdiction can be asserted over Turner under
Kentucky’s long-arm statute, KRS' 454.210. W agree with
Giffin. Therefore, we reverse and remand for further

pr oceedi ngs.

Turner does not have offices in Kentucky, is not
licensed to do business in Kentucky, and has never conducted any
previ ous business in Kentucky. However, in 1999, Art Eberle of
Conpl i ance Assurance Associates, Inc., contacted Giffin to
solicit business on behalf of Turner. Eberle is an independent
contractor and manufacturer’s representative for severa
conpani es, including Turner. Eberle represents Turner in
Kent ucky pursuant to a contract, and is assigned to the western
territory of the state. Although Eberle is authorized to nake
non-bi nding price estimates for Turner, he is not authorized to
formcontracts or make bids for Turner.

Eberle visited Giffin at its primary Kentucky offices
either three or four tines. During these visits, Eberle becane
aware of needs Giffin had for products Turner sells. Eberle
contacted Turner to informit of this potential business. As a

result, Turner mailed to Giffin a proposal for a Regenerative

! Kentucky Revised Statutes.



Thermal Oxidizer (RTO for a plant Giffin ows in Pennsylvani a.
Turner was not awarded the Pennsylvania contract.

However, officials at Giffin nentioned to Eberle an
interest in purchasing other products from Turner. As a result,
Tom Turner, President of Turner, contacted Giffin to discuss
ot her potential business between the two corporations. Turner
mai | ed a proposal dated October 23, 2000, to Giffin for an RTO
at a plant Giffin owns in Al abama. The quoted price for the
RTO exceeded $300, 000. Negoti ations continued between the two
corporations via phone and mail, and Jack Crow ey of Giffin
visited Turner in Florida to inspect the RTO A contract was
formed for purchase of the RTO for installation of the RTO at
Giffin s Al abama plant, and for training at the Al abama pl ant
to operate the RTO

Over the course of the next two years, Giffin and
Turner negotiated for other products to be used at plants
Giffin owms in Kentucky. These discussions apparently foll owed
t he sane sequence of events described previously, with Giffin
expressing an interest in Turner’s products to Eberle and then
Turner sending proposals by mail or tel ephone. These further
negoti ations did not result in the formati on of additi onal
contracts between Giffin and Turner.

During the two years following installation of the

Al abama Plant RTO, Giffin encountered problens with it not



operating up to design specifications and needing repairs. As a
result, Giffin filed a conplaint for rescission of contract,
breach of contract, breach of warranty, and unjust enrichnment on
May 3, 2002, in the Canpbell Grcuit Court. On July 8, 2002,
Turner filed its “Motion to Dismss for Lack of In Personam
Jurisdiction.” The Canpbell Crcuit Court, by order dated
August 2, 2002, granted Turner’s notion. This appeal followed.
Revi ew of a dismissal for |ack of personal

jurisdiction is de novo. Bridgeport Misic, Inc. v. Still N the

Wat er Pub., 327 F.3d 472, 477 (6th Cr. 2003). A de novo
standard is used, in part, because “‘[t]he decision to exercise
personal jurisdiction is a question of |aw based on the Due

Process C ause of the Constitution.”” 1d. (quoting Tobin v.

Astra Pharm Prods., Inc., 993 F.2d 528 (6th Gr. 1993) (citing

Burger King Corp. v. Rudzewicz, 471 U S. 462, 471-472, 105 S.

. 2174, 85 L. Ed. 2d 528 (1985))). However, factual findings
necessary for the personal jurisdiction determ nation nust be

reviewed for clear error. Vetrotex Certainteed Corp. V.

Consol i dated Fi ber @ ass Products Co., 75 F.3d 147, 150 (3d Cir.

1996) (citations omtted). Finally, the burden is on the party
seeking jurisdiction to present a prima facie show ng that
personal jurisdiction is proper. 6 Kurt A Phillips, Jr.,

Kentucky Practice: Rules of Gvil Procedure Annotated, at 219

(5th ed. 1995). See also Aristech Chem cal International Ltd.




v. Acrylic Fabricators Ltd., 138 F.3d 624, 626 (6th Cr. 1998).

W thus exam ne de novo whether Giffin established a prim
facie show ng of jurisdiction over Turner.

Giffin argues that Kentucky has in personam
jurisdiction over Turner through Kentucky’'s | ong-arm statute,
KRS 454.210. KRS 454.210 provides, in relevant part, as
fol | ows:

(2)(a) A court nmay exercise persona
jurisdiction over a person who acts directly
or by an agent, as to a claimarising from

t he person’s:

1. Transacting any business in this
Comonweal t h;

5. Causing injury in this Commonwealth to
any person by breach of warranty expressly
or inpliedly made in the sale of goods
outside this Commonweal t h when the seller
knew such person woul d use, consune, or be
affected by, the goods in this Commonweal t h,
if he also regularly does or solicits

busi ness, or engages in any other persistent
course of conduct, or derives substanti al
revenue from goods used or consuned or
services rendered in this Commonweal t h.

KRS 454. 210 reaches “to the full constitutional limts
of due process in entertaining jurisdiction over non-resident

defendants.” WIson v. Case, Ky., 85 S.W3d 589, 592 (2002)

(citations omtted). |In addition, under the franmework used in
Wlson, “‘the traditional two step approach of testing
jurisdiction against first statutory and then constitutiona

standards is . . . collapsed into the single inquiry of whether



jurisdiction offends constitutional due process. W1 son, 85

S.W3d at 592 (quoting First Nat’| Bank of Louisville v. Bezena

569 F. Supp. 818, 819 (S.D.Ind. 1983)).
The United States Suprene Court established in

I nternational Shoe Co. v. Washington, 326 U S. 310, 66 S. Ct.

154, 90 L. Ed. 95 (1945), that due process requires the
satisfaction of certain “mninmumcontacts” with the forumstate
before specific jurisdiction may be asserted over a non-

resident. Kentucky has since adopted, in Tube Turns Div. of

Chenetron Corp. v. Patterson Co., Inc., Ky. App., 562 S. W2d 99,

100 (1978), the three-prong test used by the Sixth Grcuit in

Sout hern Machi ne Co. v. Mhasco I ndustries, Inc., 401 F.2d 374,

381 (6th Cr. 1968). This test attenpts to sinplify the m nimum
contacts inquiry and “to determne the outer limts of persona
jurisdiction based upon a single act.” WIson, 85 S.W3d at

593.

The three prongs of the Southern Machine test are: (1)

whet her the defendant purposefully availed “hinself of the
privilege of acting within the forumstate or causing a

consequence in the forumstate;” (2) whether the cause of action
arose “fromthe alleged in-state activities;” and (3) whether
t he def endant has “such connections to the state as to nake

jurisdiction reasonable.” WIson, 85 S.W3d at 593 (citing Tube




Turns, 562 S.W2d at 100). For jurisdiction to be proper, al

three requirenents nust be satisfied. Id.

The first prong of the Southern Machine test is

whet her Turner purposefully availed itself “of the privilege of
acting wwthin the forumstate or causing a consequence in the
forumstate.” WIson, 85 S.W3d at 593. |In deciding whether
this first prong is satisfied, two sub-prongs are considered:
(1) whether the defendant transacted business in the state, and
(2) whether the defendant “shoul d have reasonably foreseen that
t he transaction woul d have consequences in that state.”

Sout hern Machi ne, 401 F.2d at 382-383.

In the present case, Turner’s own unequivoca
adm ssions in its affidavits and briefs support satisfaction of

bot h sub-prongs of the first part of the Southern Machine test.

Turner actively sought and transacted business in Kentucky by
contracting with Eberle to serve as a manufacturer’s
representative in the western part of the state. Turner also
transact ed business in Kentucky by entering a contract with a
Kent ucky corporation. And finally, Turner’s admission inits
brief that Eberle “nmade a sales call” to Giffin which resulted
in Turner submtting a proposal for the Al abama RTO and ot her
projects al so supports the conclusion that it transacted

busi ness i n Kentucky.



Li kewi se, Turner should have reasonably foreseen the
consequences its solicitation of and entering into business with
Giffin wuld have in Kentucky. Wen Turner entered the
contract, it was aware that Giffin was a Kentucky corporation
wth its principal place of business in Kentucky. It was
foreseeable that Giffin would make payments from Kentucky bank
accounts and that the operations at its Al abama plant woul d have
a financial effect in Giffin s principal place of business.

Mor eover, since the RTOis a major article of industria
equi prent, it was |ikew se foreseeable to Turner “[t]hat the
maki ng (and breaking) of a contract . . . would have substantia

consequences with the state.” In-Flight Devices Corp. v. Van

Dusen Air, Inc., 466 F.2d 220, 227 (6th Gr. 1972) (citations

om tted).

Turner argues at length that Art Eberle was not its
“agent” and that therefore his activities do not fall under the
scope of KRS 454.210. However, our review is nore concerned
with satisfying due process in asserting |ong-armjurisdiction
than with applying a strict construction to the terns of the
statute. WIson, 85 S.W3d at 592. This is because KRS 454. 210
is to be interpreted as reaching to the full constitutiona
[imts in entertaining jurisdiction over nonresident defendants.

I d.



Thus, for our jurisdictional analysis, the
classification of Eberle as a “manufacturer’s representative” or
“i ndependent contractor” instead of an “agent” is |ess
significant than his presence in Kentucky soliciting business on
behal f of Turner. Eberle, despite not being able to form
contracts or nmake sal es hinself, nonethel ess solicited business
in Kentucky for Turner. Mdreover, but for Eberle' s efforts on
behal f of Turner, Giffin would not have entered into a contract
with Turner for the purchase of the Al abama RTO.

Finally, with regard to the first prong of Southern
Machi ne, Sixth Circuit cases have noted that “[t] he making of a
substanti al business contract with a corporation based in
anot her jurisdiction has been held to be adequate to satisfy the

requi renents of the ‘purposeful’ test of Southern Machine.” |n-

Fl i ght Devi ces, 466 F.2d at 227 (citing Sinpson Tinber Co. V.

Great Salt Lake Mnerals and Chem cals Corp., 296 F. Supp. 243

(D.Or. 1969)).2 The Al abama contract was a substantial business
contract requiring an outlay by Giffin in excess of $300, 000.

As such, the “purposeful availnment” test of Southern Machine is

satisfied under this analysis.
In summary, we are persuaded that the first prong of

t he Sout hern Machi ne test has been satisfied in this case.

? Concern about unfairness resulting from a flat application of this rule was discounted in In-Flight Devices by
reference to “[t]he third part of the Southern Machine approach” which “requires an investigation of the general
fairness of the assertion of jurisdiction.” In-Flight Devices, 466 F.2d at 228 n. 13.




Through the efforts of Eberle, Turner directed its activities at
Kent ucky and purposefully availed itself of acting in Kentucky.
Al so, by formng a contract with a Kentucky corporation for a
maj or article of industrial equipnent, the Al abama RTO Turner
“’purposefully entered into a connection with [Kentucky] (such

that [it] should reasonably anticipate being haled into court

there.)’” WIson, 85 S.W3d at 594 (quoting LAK, Inc. v. Deer

Creek Enterprises, 885 F.2d 1293, 1300 (6th Cr. 1989) (citation

omtted).

The second prong of the Southern Machi ne test

“consi ders whet her the cause of action arises fromthe all eged
in-state activities.” WIson, 85 S.W3d at 593. This criterion
is also nmet in the present case. The present case has the sane
foundation for satisfaction of this prong as seen in In-Flight

Devi ces where the Sixth Circuit stated, “Defendant’s transaction

of business in Chio — its entering of a contractual relationship
wWth an Ohio corporation — is necessarily the very soil from
whi ch the action for breach grew.” In-Flight Devices, 466 F.2d

at 229. Simlarly, the A abama RTO contract is the very soi
fromwhich Giffin s cause of action agai nst Turner grew.
Giffin' s cause of action for breach arises from Turner’s in-
state solicitation and contract formation. As a result, the

second prong is established.

10



The third prong of the Southern Machi ne test inquires

into fairness and “requires such connections to the state as to
make jurisdiction reasonable.” WIson, 85 S.W3d at 593. Anong
the factors considered in resolving this issue are (1) the
state’s interest in resolving the controversy, (2) whether the
defendant is a buyer or seller, (3) the existence of substantial
interstate business in general, and (4) the quantity and quality

of physical contacts with the state. In-Flight Devices, 466

F.2d at 232-235.
In the present case, “Kentucky has an interest in
seeing that contracts forned in this Comonweal th are carried

out.” Texas Anerican Bank v. Sayers, Ky. App., 674 S.W2d 36,

40 (1984). In addition, the defendant is a seller and
“[jJurisdiction has nore often been assunmed over non-resident

sellers than . . . buyers.” In-Flight Devices, 466 F.2d at 232

(citations omtted).® Further, Turner is a corporation, rather
than an individual. It is engaged in substantial interstate
busi ness and actively solicits additional interstate business
through its manufacturer representatives. Finally, Eberle,
through his efforts to solicit business for Turner in Kentucky,
establishes direct physical contact with the state. The third

prong of the Southern Machine test is thus also satisfied.

? The rationale for this tendency is explained by noting that it is more often the seller who “initiates the deal, tends to
set many, if not all of the terms on which it will sell” while the buyer “is frequently a relatively passive party.” In-
Flight Devices, 466 F.2d at 233. “It is understandable that sellers more often seem to have acted in a manner
rendering them subject to long-arm jurisdiction.” Id.

11



An overarching concern inherent in all persona

jurisdiction inquiries is that the facts of each case nust

[ al ways] be wei ghed” in determ ning whether persona
jurisdiction would conport with “fair play and substantia

justice. Wl son, 85 S.W2d at 596 (quoting Burger King v.

Rudzewi cz, 471 U.S. 462, 485-486, 105 S. . 2174, 2189, 85 L

Ed. 2d 528 (1985) quoting Kul ko v. Superior G. of California,

436 U.S. 84, 92, 98 St. . 1690, 1697, 56 L. Ed. 2d 132
(1978)). These considerations are particularly inportant “in
the single contract context” where due process analysis “is a

matter of some dispute.” Continental Anerican Corp. v. Canera

Controls Corp., 692 F.2d 1309, 1314 (1982) (citations omtted).

Calling on a corporation to defend in a distant forumis
generally not as burdensone as in the past and thus conports

with notions of fair play and substantial justice. 1d. (citing

Hanson v. Denckla, 357 U S. 235, 250-251, 78 S. C. 1228, 2 L

Ed. 2d 1283 (1958)). Further, through Eberle, Turner actively
sought to conduct business with a Kentucky corporation, did so,
and a resulting lawsuit should not be a surprise. Finding
personal jurisdiction to exist over Turner thus does not offend
notions of fairness or substantial justice.

In sunmary, the three criteria in the Southern Machi ne

test, adopted by Kentucky in Tube Turns, are satisfied by the

facts of this case. Cases concerning personal jurisdiction

12



often note that “talismanic jurisdictional formulas” should be
rejected and i nstead enphasi ze the need to consider the facts of

each case. WIson, 85 S.W3d at 596 (citing Burger King, 471

U S. at 485-486). However, the facts of this case satisfy the

Sout hern Machine test and indicate that Giffin has nmade the

required prima facie show ng that jurisdiction is proper.
Accordingly, the judgnment of the Canpbell Grcuit Court is
reversed and this case remanded for proceedi ngs consistent with

t hi s opi nion.
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