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BEFORE: EMBERTQON, CHI EF JUDGE; KNOPF AND SCHRODER, JUDGES.
KNOPF, JUDGE. David Wayne Lewis, appeals froma judgnent of
conviction in the Fayette G rcuit Court on the charge of
trafficking in a controlled substance first degree. The jury
found Lewis guilty and fixed his sentence at seven years. On
August 12, 2002, the trial court sentenced Lewi s accordingly.
Lew s raises only one issue on appeal — that the trial court

erred in denying his notion for a mstrial when the arresting



officer testified that Lewis had originally given hima fal se
nanme. We affirm

On April 2, 2002, Lexington narcotics officers used a
confidential informant (Cl) for the purpose of naking a
controlled drug buy. Lews was arrested by Sergeant Janes
Ensm nger after he sold crack cocaine to the Cl. Lewis was
indicted by a Fayette grand jury on May 13, 2002, for
trafficking in a controlled substance first degree! and
persistent felony offender second degree®?. Upon notion of the
Commonweal th the count of persistent felony of fender was
di sm ssed. Lewi s proceeded to trial on July 8, 2002.

During the trial Sergeant Ensm nger was questi oned
about the arrest. The prosecutor asked, “Did you |l earn what the
suspect’s nane was?” The Sergeant stated, “Not at first, he
woul d not give us a correct nane at first.” Defense counsel
i mredi ately objected and requested a mistrial. He argued that
the statenment was prejudicial because it nade his client |ook
guilty. The prosecutor explained to the trial court that what
she was attenpting to elicit fromthe officer by the question
was that Lewis was the individual detained, not that Lewis lied

to the officer about his nane. The trial court denied the

! Kentucky Revised Statutes (KRS) 218A.1412.

2 KRS 532. 080.



notion for a mstrial, stating that the statenent was adm ssibl e
because it was all part of the sanme transaction. On appeal
Lewis argues that the trial court erred in not granting a
mstrial. He argues that the statenent was inadm ssible as
“Qther crinmes, wongs, or acts” evidence pursuant to KRE® 404(b).
He argues in the alternative, that even if it was adm ssible the
Commonweal th did not conply with the notice requirenent of KRE
404(c).

Qur initial inquiry is one of whether the evidence
objected to by Lewis even inplicates KRE 404(b). KRE 404 states
in pertinent part:

(b) Oher crinmes, wongs, or acts. Evidence

of other crines, wongs, or acts i s not

adm ssible to prove the character of a

person in order to show action in conformty

therewith. It may, however, be adm ssible:

(1) If offered for sone other purpose, such

as proof of notive, opportunity, intent,

preparation, plan, know edge, identity, or

absence of m stake or accident; or

(2) If so inextricably intertwined with

ot her evidence essential to the case that

separation of the two (2) could not be

acconpl i shed wi thout serious adverse effect

on the offering party.

The Commonweal th argues that the evidence is not “other” crines,

wrongs, or acts at all, but rather is, as stated by the tria

court, part of the sane transaction. W find support for this

% Kentucky Rul es of Evidence.



argurment in Kentucky and Federal caselaw. Factually, United

4

States v. Ramrez-Jimnez * is squarely on point. In Ramrez-

Jimnez the appellant clainmed that it was error to admt,

Wi t hout prior notice, testinony that he falsely clained United
States citizenship and gave a false nane to his arresting
officers. He argued that the probative value of the testinony
was substantially outwei ghed by the danger of unfair prejudice.
The governnent argued that the testinony concerned acts nade
during and in furtherance of the crinmes for which he was
indicted. The court held that while the governnent had a
continuing obligation to give notice pursuant to Fed.R Evid.
404(b), the evidence was not within the scope of the rule, in
that it was “intrinsic” to the crine charged.®

In Adkins v. Commonweal th, ® the Kentucky Supreme Court

cited Ramrez in holding that evidence that a defendant gave a
fal se nane and address to police did not violate KRE 404(b)
because it was not probative of a propensity to commt the
underlying crinmes of hom cide, robbery or burglary, nor had it

been introduced to prove such a propensity.’ The Court held that

4 967 F.2d 1321, 1327 (9" CGr. 1992).

5 1d.

5 96 S.W3d 779, 793 (2003).
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t he evidence was adnmissible in that it was probative of Adkins’'s
consci ousness of guilt.® The Court concluded that, “KRE
404(b)(2) allows the Conmonwealth to present a conplete,
unfragmented picture of the crime and investigation.”® In the

case sub judice, the fact that Lewis would not “give a correct

nanme” to the arresting officer was not introduced to prove, and
did not tend to prove, his propensity to traffic in cocaine.

Because the evidence is not KRE 404(b) evidence, Lew s
was not entitled to notice. KRE 404(c) requires pretrial notice
if the prosecution intends to introduce evidence pursuant to KRE
404(b) as a part of its case in chief.® Because the evidence
does not violate KRE 404(b), then KRE 404(c) sinply does not
apply.

The standard of review of denial of a mstrial is
abuse of discretion. "A nmistrial is appropriate only where the
record reveals '"a mani fest necessity for such an action or an

urgent or real necessity.'"'? The trial court did not abuse its

®1d.

°1d. citing Robert G Lawson, Kentucky Evidence Law Handbook, §
2.25 at 96 (3d ed. 1993).

10 KRE 404(c).

1 day v. Commonweal th, Ky. App., 867 S.W2d 200, 204 (1993).

12 1d. at 204 (quoting Skaggs v. Commonweal th, Ky., 694 S. W 2d
672 (1985)); Bray v. Commonweal th, Ky., 68 S.W3d 375, 383
(2002).




di scretion in denying Lewis’ notion for a mstrial because the

evi dence was properly admtted.

Accordingly, the judgnent of the Fayette Circuit Court

is affirned.
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