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BEFORE: GUI DUGLI, JOHNSON AND KNOPF, JUDGES.

JOHNSON, JUDGE: Kevin Barker has appealed froman order entered
by the McCracken Circuit Court on March 25, 2002, which denied
his CR' 60.02(d) nmotion for relief fromhis conviction for sexual
abuse in the first degree.? Having concluded that the tri al

court properly denied Barker’s CR 60.02(d) notion, we affirm

! Kentucky Rules of Givil Procedure.

2 Kent ucky Revised Statutes (KRS) 510.110.



On May 16, 1997, a McCracken County grand jury
returned an indictnent agai nst Barker charging himwth one
count of sexual abuse in the first degree. The indictnent
al | eged that Barker subjected his daughter, P.B., to sexua
contact “[b]efore and during Decenber, 1996[.]” On June 23,
1997, Barker entered a plea of not guilty and the case proceeded
to trial.®> At the jury trial, P.B., who was five-years old at
the tine, testified during the Cormonweal th’s case-in-chief that
her father had sexually abused her on nore than one occasion.
More specifically, P.B. testified that on one occasion in
particul ar, her father held her down and nmade her watch
por nogr aphi ¢ novi es while he placed his fingers in her genital
ar ea.

Based on observations by the trial judge that P.B
appeared to be nervous and confused, the trial judge, sua
sponte, decided to question P.B. outside of the presence of the
jury. The trial judge asked P.B. if anyone in the audi ence was
bot hering her as it appeared to himthat she kept |ooking in the
same place each tinme she was asked a question. P.B. explained
that she was | ooking at Kimand Laneta. The trial judge then

asked P.B. who Kim and Laneta were and P.B. explained that Kim

3 Anmstrial was granted on Qctober 31, 1997, due to certain inproper comments
nmade by the trial court during voir dire. Shortly thereafter, the case was
reset for trial.



was her aunt and Lameta was her cousin.* In closing, the trial
judge asked P.B. if anyone in the audience was attenpting to
hel p her answer the questions posed by the attorneys, to which
P.B. responded in the negative. P.B. was subsequently excused
and the Conmonweal th proceeded with its case-in-chief.?®

The Commonweal th’s evi dence al so i ncluded testinony
fromseveral wi tnesses who testified concerning statenents that
P.B. had nmade to themregarding Barker’s all eged acts of sexua
abuse. Barker, who was not present during any portion of P.B.’s
testinmony, testified in his own defense and denied sexual ly
abusi ng his daughter.®

On January 7, 1998, the jury found Barker guilty of
sexual abuse in the first degree. The jury recomended a prison
sentence of one year; however, the jury further recomended t hat
Barker’s sentence “be suspended in |lieu of his receiving
i ntensi ve counseling.” On February 20, 1998, the trial court
sentenced Barker to a prison termof one year, but it ordered
the sentence to be probated for a period of five years. Barker

did not file a direct appeal.

4 As it turns out, Laneta is in fact Barker’'s ex-wife and of no relation to
P. B.

> Barker’s trial counsel did not raise any objection to P.B.’s testinony
during or immediately following the trial.

6 Barker was not excluded fromthe courtroom pursuant to any court order; he
chose not to be present during P.B.’s testinony based on the advice of his
counsel



On February 21, 2002, four years after Barker had been
sentenced by the trial court, he filed a notion for relief from
j udgnment pursuant to CR 60.02(d). Barker clainmed his conviction
was obtained by “fraud affecting the proceedings.” More
specifically, Barker clainmed that P.B. had been coached or
i nfluenced while on the witness stand by his ex-w fe, Laneta.

In support of his notion, Barker attached several affidavits

si gned by courtroom spectators who were present during P.B.’s
testinony. Al of the affidavits suggested that while P.B. was
on the witness stand, she had been sonehow coached or influenced
by Laneta. The Conmmonweal th clainmed that Barker’s CR 60.02
notion was tinme-barred as it was predi cated upon an allegation
of perjured or falsified evidence which is subject to a one-year
time limtation. On March 25, 2002, the trial court summarily
deni ed Barker’s CR 60.02 notion. This appeal foll owed.

Bar ker argues on appeal that his CR 60.02 notion is
not time-barred as the one-year limtation applicable to notions
filed pursuant to CR 60.02(a), (b), and (c) does not apply to
cl ai ms brought under CR 60.02(d). CR 60.02 provides as follows:

On notion a court may, upon such terns

as are just, relieve a party or his |egal

representative fromits final judgnent,

order, or proceeding upon the foll ow ng

grounds: (a) m stake, inadvertence, surprise

or excusable neglect; (b) newly discovered

evi dence whi ch by due diligence could not

have been discovered in tinme to nove for a
new trial under Rule 59.02; (c) perjury or



fal sified evidence; (d) fraud affecting the
proceedi ngs, other than perjury or falsified
evi dence; (e) the judgnent is void, or has
been satisfied, rel eased, or discharged, or
a prior judgnment upon which it is based has
been reversed or otherw se vacated, or it is
no | onger equitable that the judgnent shoul d
have prospective application; or (f) any

ot her reason of an extraordi nary nature
justifying relief. The notion shall be nade
within a reasonable tine, and on grounds
(a), (b), and (c) not nore than one year
after the judgnment, order, or proceedi ng was
entered or taken. A notion under this rule
does not affect the finality of a judgnent
or suspend its operation.

As noted above, a notion alleging “fraud affecting the

proceedi ngs, other than perjury or falsified evidence” nust be

n7

brought “within a reasonable tine. Consequent |y, Barker

insists that he is alleging “fraud affecting the proceedi ngs”
and that he is not seeking relief on the issue of whether P.B.
commtted perjury or falsified evidence. Barker cites

8

Terwilliger v. Terwilliger,® in primary support of this

cont enti on.

In Terwilliger, the Supreme Court of Kentucky held

that “fraud on a party is, in fact, ‘fraud affecting the

proceedings.’”® The case arose out of a settlenent agreenent

entered into between Thomas and Judith Terw | liger, which, anong

7 CR 60. 02.
& Ky., 64 S.W3d 816 (2002).

°1d. at 818.



other things, divided the couple’s nmarital property and debts. !
The Terwi | ligers owned several closely-held corporations which
were subject to division as marital property. Thomas
represented to Judith that those corporations, including
TransAnmerica Cable, were experiencing financial difficulties and
that TransAnmerica was nearly bankrupt. Based upon Thonmas’s
representations, Judith entered into a property settl enent
agreenent, whereby she agreed to accept unencumnbered stock

equal ing 10% of the value of the conpani es owned by the couple.
Thomas valued this 10%interest at $11,000.00. Thonmas was to
recei ve stock equaling 90% of the value of the conpani es owned
by the couple, which he valued at $100, 000.00. Thonas al so
assunmed the corporate debt. The final decree of dissolution,
whi ch incorporated the nmarital settlenent agreenent by
reference, was entered on January 6, 1994. Less than one nonth
after the divorce decree was entered, Thomas entered into an
agreenent to sell TransAnerica for approximtely $1, 600, 000. 00.
Consequently, on Decenber 8, 1994, Judith noved to reopen the
decree of dissolution pursuant to CR 60.02(d), arguing that the

settl ement agreenent had been procured through “fraud,

10 The settlenent agreement al so sought to provide for custody, visitation,
and support of the couple’s two minor children. 1d. at 817.



m srepresentation, lack of full disclosure, and overreachi ng on
the part of M. Terwilliger.”!

The fam |y court granted Judith’s CR 60.02 notion and
nodi fi ed the property division, awarding Judith $384, 166. 50.
Thomas appeal ed the nodification to this Court, arguing, inter
alia, that his actions did not ambunt to “fraud affecting the
proceedi ngs” as contenpl ated by CR 60.02(d).** This Court
reversed the famly court’s order nodifying the property
settlenent, holding that Thomas’s “conduct did not constitute
‘“fraud affecting the proceeding[s]’ wthin the neaning of CR

60.02(d), and therefore, the reopening was inproper.”®® This

Court cited Rasnick v. Rasnick, in primary support of its

hol di ng.

The Supreme Court reversed, holding that “the
definition of ‘fraud affecting the proceedings’ utilized by the
Court in Rasnick is an overly restrictive conception of CR
60.02(d).”* The Court went on to conclude that “by filing a
settl enment agreenment with know ngly underval ued marital assets,

M. Terwilliger used the proceedings as a tool to defraud his

11

e
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o

13 1d. at 818.

4 Ky.App., 982 S.w2d 218 (1998) (holding that CR 60.02(d) applies only to
extrinsic fraud, i.e., fraud conmtted outside the court proceedings).

15 Terwilliger, 64 S.W3d at 818.



wife.”® |n discussing the distinction between CR 60.02(c) and

(d), the Suprenme Court made the follow ng observation, which is
particularly rel evant here:

[CR 60.02], however, does distinguish
between fraud affecting the proceedings .
and the presentation of perjury or
fal sified evidence, which is clearly a fraud
upon the court. This distinction is
i nportant because the |atter can be raised
only “not nore than one year after the
[judgnment],” [ ], while the forner nust be
“made within a reasonable tine.” Thus, it
appears that fraud perpetrated in the
courtroom or through testinony under oath is
subject to a one-year limtation while fraud
occurring outside the courtroomthat
interferes with presentation of the |osing
party’s evidence to the extent that he or
she is “prevented from appearing or
presenting fully and fairly his side of the
case” is not subject to that l[imtation
[ enphasi s added] . !

Wiile we agree with Barker that Terw |liger expanded

t he grounds for relief contained in CR 60.02(d) by construing
the phrase “fraud affecting the proceedings” to include “fraud
on a party,” we agree with the Commonweal th that the gist of
Barker’s CR 60.02 notion concerns allegations of “fraud

perpetrated in the courtroomor through testinony under

l6|

e

" 1d. at 818-19 (citing 7 Kurt A Philipps, Jr., Kentucky Practice, CR 60.02,
cm. 6, (5th ed. 1995)). In the sane comment, however, Philipps notes that
“[i]t may be said the | anguage specifying this ground is quite broad and
allows for flexibility in the determ nation of what constitutes fraud
affecting the proceedings.” 1d. Neverthel ess, we are of the opinion that
certain outer limts, however broad they nay be, nust be said to exist;

ot herwi se the distinction between CR 60.02(c) and (d) would cease to have any
practical application whatsoever.




oath[.]”'® Thus, Terwilliger provides little analytical support

for the contentions raised by Barker on appeal. The allegations
rai sed by Barker in his CR 60.02 notion are procedurally barred
as they are subject to the one-year tine limtation applicable
to notions brought pursuant to CR 60.02(a),(b), and (c).

Even if we were to construe the allegations raised by
Barker in his CR 60.02 notion as falling within the definition

of “fraud affecting the proceedings,” his notion is stil
procedurally barred as he has failed to establish precisely why
this issue could not have been raised on direct appeal. As the

Supreme Court explained in MQueen v. Commonweal th, *° “CR 60. 02

is not a separate avenue of appeal to be pursued in addition to
other renedies, but is available only to raise issues which
cannot be raised in other proceedings.”?® Stated otherw se, “CR
60.02 is not an appellate vehicle.”?® CR 60.02 is linted to

relief that is not available by direct appeal.??

8 1d. Barker attenpts to place hinself within the anbit of CR 60.02(d) by
claimng that “[t]he gravamen of his notion is that the trial court, acting
sua sponte to what it perceived as problens with the victin s deneanor under
exam nation, was msled as to the child victims relationship with a
courtroom spectator.” W fail to see the relevancy of this contention;
however, as we do not believe the identity of the individual who allegedly

i nfluenced P.B. while she was on the witness stand is critical.

19 Ky., 948 S.W2d 415 (1997).
20 |d. at 416.

2! Faris v. Stone, 103 S.W3d 1, 4 (2003)(citing McQueen, supra at 416).

22 See, e.g., Gross v. Commonweal th, Ky., 648 S.W2d 853, 856 (1983).

-9-



Bar ker seeks to bypass this procedural inpedinment by
claimng that he “was only nmade aware of the issue upon view ng
t he videotape [of his trial],” which was obtained by his CR
60. 02 counsel prior to the filing of his CR 60.02 notion.?3
Underlying this contention is the inplicit assunption that the
vi deot ape of Barker’s trial was not “available to hinf until it
is was obtained by his CR 60.02 counsel. However, we cannot
accept this assunption, since Barker has failed to explain
preci sely why the videotape of his trial was nade “avail able to
hii only upon the directive of his CR 60.02 counsel. Barker
clearly could have obtained a copy of the proceedings for the
purpose of filing a tinely direct appeal had he so desired.
There is nothing to indicate that Barker was precluded from
raising this issue on direct appeal, other than through his own
i nacti on. 2*

Based upon the foregoing reasons, the order of the
McCracken Gircuit Court denying Barker’s CR 60.02 notion is
af firmed.

ALL CONCUR

28 As previously discussed, Barker chose not be present in the courtroom
during any portion of P.B.’s testinony based on the advice of his counsel

24 While Barker may also seek to allege that his trial counsel was ineffective
by failing to file a motion for a new trial or a direct appeal, under
Kentucky Rul es of Crimnal Procedure 11.42(10) such a notion would al so be

ti me-barred.
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