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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDCGES.
GUI DUG.l, JUDGE. Tinberline Construction, Inc. (“Tinberline”)
appeals froman order of the Daviess Crcuit Court denying
Tinberline’ s notion to conpel arbitration. W affirm

On April 28, 1997 and May 2, 1997, contracts were
entered into between Tinberline, Gary Pedley (“Pedley”) and

Church Commercial Construction, Inc. (“Church”). Under the



contracts, Pedley and Church agreed to work as subcontractors to
contractor Tinberline and furnish |abor and materials in the
construction of a restaurant in Onensboro, Kentucky.

After construction began, Pedley was injured on June
13, 1997 when one of the restaurant’s walls collapsed. On June
5, 1998, he filed the instant action in Daviess Crcuit Court
agai nst Tinberline and Church alleging negligence. After
various prelimnary matters were undertaken, the action
| angui shed until January 14, 2002, when Pedley noved for a tria
dat e.

On April 12, 2002, Tinberline filed a notion to
di smiss the action for |ack of subject matter jurisdiction. As
a basis for the notion, Tinberline relied on provisions of the
1997 contracts which required any controversy or claimarising
bet ween the contractor and subcontractors to be settled by
arbitration. The notion was denied. Thereafter, Tinberline
filed a notion to conpel arbitration and to stay the proceedi ngs
until the issues were fully arbitrated. Pedley filed a
conpeting notion seeking to nove forward with tri al

On May 21, 2002, the trial court rendered an order
denying Tinberline s notion and canceling a scheduled jury
trial.' The court opined that Tinmberline's failure to raise the

i ssue of arbitration until al nost four years after the action

! Trial was cancelled when it becane apparent that Timberline was prepared to
prosecute the instant appeal.



commenced, and some three weeks prior to trial, constituted a
wai ver of its contractual right to arbitration. Alternatively,
it concluded that Tinberline's failure to conply with pretria
order deadlines constituted an absol ute wai ver of the
arbitration provision at issue. This appeal foll owed.

Ti nberline now argues that the trial court erred in
ruling that it waived its right to have the underlying dispute
resolved by arbitration. Specifically, it maintains that KRS
417. 050 does not permt the doctrine of waiver to be applied to
an arbitration contract clause; that the |law favors the
enforcenment of arbitration agreenents; that the agreenment to
arbitrate nust be enforced absent a show ng of fraud; that no
cl ai m has been made that arbitration would be unfair or
prejudicial to Pedley; and, that [ack of jurisdiction cannot be
wai ved. Tinberline seeks to have the order on appeal reversed,
and the matter remanded with instructions to enforce the
arbitration cl ause.

We have closely studied Tinberline s argunents and
find no basis for tanpering with the order on appeal. In
reaching its conclusion that Tinberline waived its right to

conpel arbitration, the trial court relied on Conseco Finance

Servicing Corporation v. Wlder, Ky. App., 47 S.W3d 335 (2001).

As the parties no doubt are aware, Conseco stands for the

proposition that wai ver i s anong those grounds on the
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basis of which a court may refuse to enforce an arbitration

agreenent.” Id. at 344. This Court held in Conseco that waiver

may be inferred froma party’s actions, though such an inference
shall not be lightly undertaken. 1d. |In determ ning whether a

party wai ved a contractual right to arbitrate, the Court cited

wi th approval Cabinetree of Wsconsin, Inc. v. Kraftmaid

Cabi netry, Inc., 50 F.3d 388, 390 (7th G r.,1995), which stated

that “ . . . an election to proceed before a nonarbitra
tribunal for the resolution of a contractual dispute is a
presunptive waiver of the right to arbitrate.” Id.

In the matter at bar, it is uncontroverted that
Ti mberli ne chose to proceed before a nonarbitral panel, to wt,
the Daviess Circuit Court, rather than assert its right to
arbitrate. Cearly, Conseco required the trial court to
conclude that this action constituted a presunptive waiver. The
di spositive questions, then, are whether Tinberline overcane
this presunption inits notion to conpel arbitration, and/or
whet her Tinberline correctly maintains that KRS 417. 050 operates
to bar the application of the waiver doctrine.

We cannot concl ude that Tinberline overcane the
presunption that it waived arbitration, given that it waited
al nost four years after the action was filed to raise the issue

of arbitration. It cannot reasonably be argued that the

decision to proceed in circuit court rather than to denmand
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arbitration fromthe outset was anything but volitional choice,
and the trial court correctly opined that it is one which
Conseco requires Tinberline to l[ive with.

Simlarly, we read Conseco as disposing of
Tinmberline’ s assertion that KRS 417.050°? operates to bar the
wai ver doctrine fromapplying to arbitration agreenents.
Conseco clearly held that wai ver may be applied to arbitration
agreenents. Conseco aside, KRS 417.050 does not address waiver
and we do not read it as an inpedinent to the application of
wai ver. As such, we find no error on this issue.

Lastly, Tinberline asserts that Pedl ey has not cl ained
that arbitration would be unfair or prejudicial, and al so argues
that a |lack of jurisdiction cannot be waived. Wile we agree
with these assertions, they have little bearing on the
resolution of the matter at bar. \Waiver may be applied w thout

a showi ng of prejudice. Conseco, supra, at 344 (“Unlike

estoppel or |l aches, waiver may be found in the absence of
prejudice to the party asserting it.”). Simlarly, there is no
basi s upon which we may conclude that the arbitration agreenent

operates to bar the circuit court from exercising jurisdiction.

2 KRS 417.050 states, in relevant part that, “A witten agreement to submt
any existing controversy to arbitration or a provision in witten contract to
submit to arbitration any controversy thereafter arising between the parties
is valid, enforceable and irrevocabl e, save upon such grounds as exist at |aw
for the revocation of any contract.”



For the foregoing reasons, we affirmthe Daviess
Crcuit Court.
ALL CONCUR.
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