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BEFORE: KNOPF AND SCHRODER, JUDGES; AND M LLER, SENI OR JUDGE!.
KNOPF, JUDGE: In April 1998, Debbie Hensley slipped on the

freshly waxed hal |l way just outside her workplace and suffered a

! Seni or Judge John D. MIller sitting as Special Judge by
assi gnnent of the Chief Justice pursuant to Section 110(5)(b) of
t he Kentucky Constitution and KRS 21. 580.



disabling injury. Her enployer, Vencare, Inc., a provider of
respiratory therapy services, paid her workers’ conpensation
benefits. Hensley brought suit seeking negligence danmages
agai nst First HealthCare Corporation (a/k/a Lexington Centre for
Heal th and Rehabilitation), a Lexington nursing hone, which
owned and operated the premi ses where the injury occurred.? At
the tinme of the accident, both Vencare and First HealthCare were
whol | y owned subsi diaries of Vencor, Inc. By order entered My
21, 2002, the Fayette Circuit Court dism ssed Hensley' s suit.
First HealthCare, the court ruled, was Hensley' s up-the-I|adder
enpl oyer and thus was inmune from Hensl ey’ s negligence action
under the exclusive-renedy provision of the Wrkers Conpensati on
Act. Hensley maintains that First HealthCare is not entitled to
the statutory immunity. W believe that it is, and so affirm

It is observed in Larson’s highly regarded treatise on
wor kers’ conpensation | aw t hat

[t]he definition of enploynent status al nost

al ways takes the form of distinguishing an

enpl oyee from an i ndependent contractor.

The reason is sinple. [If one wants to get

sonet hi ng done wi thout doing it oneself,
there are really only two ways open: to hire

2 Joining Hensley’'s suit is her husband, who seeks damages for
the loss of his wife's consortium They have brought appeal no.
2002- CA-1342. Also joining Hensley's suit is Vencare, which
seeks rei mbursenent of the conpensation benefits it has

provi ded. Vencare has brought appeal no. 2002- CA- 1387.



an enployee to do it, or to contract out the
work to an independent entrepreneur.?®

This case raises the possibility of a third way to get work done
and forces us to consider whether that third way is covered by
t he conpensation act. W conclude that is.

It is well settled that under the Wrkers’
Conpensati on Act (KRS Chapter 342) an enpl oyer accepts insurance
liability for workplace injuries in exchange for immunity from
“all other liability,” and that “enployer” includes both those
who, as Larson says, depend on enpl oyees as well as those who
depend on independent subcontractor entrepreneurs.?

The prelimnary evidence in this case indicates that
prior to Hensley’s injury both Vencare and First Heal thCare had
obt ai ned conpensation i nsurance and thus were entitled to rely
on the Act’s exclusive renedy provision with respect to covered
wor kers. The evidence al so indicates that First Heal thCare
contracted with Vencor to receive respiratory therapy services,
a necessary and regular part of First HealthCare' s nursing-hone
busi ness. The parties dispute, however, how Vencare cane to be
i nvol ved. The trial court found that a contract between Vencare

and First HealthCare was inplicit in their relationship, but

3 Larson, Larson’s Workers’ Conpensation Law, § 60.02 (2003).

4 KRS 342.690, KRS 342.610(2), Fireman’s Fund | nsurance Conpany
v. Sherman & Fl etcher, Ky., 705 S.W2d 459 (1986).




Hensl ey denies this, suggesting instead that Vencor, as
Vencare’s controlling parent, sinply directed Vencare to service
t he nursing honme and that no Vencare contract, either with
Vencor or with First Heal thCare, existed.

W agree with Hensley that for summary judgnent
purposes the trial court’s finding of a contract between First
Heal t hCare and Vencare was premature. Although there is
apparently no dispute that First HealthCare contracted with
Vencor, Hensley may well be able to prove that Vencare’'s
i nvol venent canme about as she suggests, by corporate direction
rather than by contract. |If this fact is material, therefore,
t hen summary judgnent ought not to have been granted.

Hensl ey, of course, insists that the basis of
Vencare's involvenent is material. She relies on a Sixth

Circuit case, Boggs v. Blue Dianond Coal Conpany,> in which the

court was confronted with the sane possibility of a third way of
havi ng wor k perforned—aot by direct enploynent or by independent
contract, but by corporate direction. |In that case a m ne
hol di ng conmpany obtai ned m ning services from subsidiary
corporations. An explosion at one of the mnes killed severa

m ners and their survivors sued the hol ding conpany in tort.

The court ruled that the hol ding conpany qualified as an

5> 590 F2d 655 (6'" Cir. 1979).



enpl oyer in neither of the usual ways and so was not entitled to
immunity fromthe tort claim The subsidiary rather than the
hol di ng conmpany had enpl oyed the m ners, the court noted, and
there was no reason to disregard the subsidiary s independent

exi stence. Furthernore, there was no evidence of a contract

bet ween the subsidiary and the hol di ng conpany, which precl uded,
the court believed, deem ng the hol ding conpany a “contractor”
under the Act. The Sixth Crcuit Court of Appeals rejected the
trial court’s inferring a contract because there was no evi dence
to support the inference, and, the court noted, parent
corporations commonly deal with subsidiaries without resort to
contract. Wen they do, the court held, they do so outside the
Wor kers’ Conpensation Act.

Hensl ey urges us to reach the same result. Cbviously
she was not First HealthCare’ s direct enployee, and she contends
t hat she was not the enpl oyee of a subcontractor either because
Vencare was not perform ng under a contract. The Act’s
excl usi ve renmedy provision should not then, she insists, bar her
claim

W di sagree, both with Hensley and with the Boggs
court. Even if Vencare technically had no contract, its
obligation to performunder Vencor’s direction would supply the
functional equivalent of a contract and so would bring the Act’s

“contractor” provisions into play. Wth those provisions the



CGeneral Assenbly has made clear its intention that coverage
under the Act not be thwarted by indirect nodes of enploynent.
The result Hensley urges would run counter to that |egislative
purpose. W hold that under the Act’s contractor provisions,
First HealthCare qualifies as an up-the-|ladder enployer and is
therefore i mune from Hensley’s negligence claim Thus,

al t hough the existence of a Vencare contract is a disputed issue
of fact, it is not a material issue, and the trial court did not
err when it entered sunmary judgnent dism ssing Hensley's suit.
Accordingly, we affirmthe May 21, 2002, order of the Fayette
Crcuit Court.
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