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BEFORE: EMBERTON, CHI EF JUDGE: MANULTY, JUDGE; AND HUDDLESTON,
SENI OR JUDGE. !

McANULTY, JUDGE: This is an appeal from an order of the Kenton
Circuit Court denying the appellants’ notion to intervene in the

proceedi ngs bel ow, and from an order adopting a settlenent

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



agreenent entered into anong the appellees and di sm ssing B&
Devel opnment, Inc.’s zoning appeal and petition for declaratory
judgnment. The appellants contend that their notion to intervene
shoul d have been granted and that, for various reasons, the
circuit court erred in adopting the settl enent agreenent and
di smi ssing B& s zoni ng appeal and petition for declaratory
judgnment. Because the circuit court properly denied B&Z s
notion to intervene, and because the remai ning i ssues are not
properly before us, we affirm

B&Z Devel opnent, Inc. (B&2) is the owner of an
approximately 60-acre tract located in the Gty of Fort Wight.
On August 13, 1998, B&Z subnitted an application to the Kenton
County Muni ci pal Pl anni ng and Zoni ng Comm ssi on (Pl anning and
Zoni ng Conmi ssion) to rezone the tract to a zoning
cl assification which woul d accommpdat e uses such as depart nent
stores, grocery stores, and snmall retail establishnments.

On Septenber 3, 1998, the Planning and Zoni ng
Conmmi ssion held a public hearing on B&' s application.
Fol l owi ng the hearing the Planning and Zoni ng Comm ssi on
recommended approval of the zone change. On Septenber 15, 1998,
the Fort Wight Cty Council (City Council) voted to adopt the
Commi ssion’s recomrendati on for the zone change subject to
el even conditions, including that a Stage | Devel opnent Pl an be

subnmitted to the Planni ng and Zoni ng Comni ssion for review,



recommendati on, and approval, and that the Plan be adopted by
the Gty Council. The City Council’s vote was adopted as
Or di nance 576-98.

In Cctober 2000, B&Z conpleted its proposed Stage |
Devel opnment Plan. Under the plan, a Wal-Mart supercenter woul d
function as the anchor retail establishnment of the devel opnent.
The Pl anni ng and Zoni ng Conm ssion voted 14 to 1 to approve the
Plan. Upon learning that Wal-Mart was to be the anchor
establ i shnent, various nenbers of the community, including the
appel l ants, comrenced a public canpaign to chall enge the
devel opnent .

On Cctober 11, 2000, the City Council conducted a
public hearing to review B&' s Stage | Devel opnment Plan. At the
hearing the City Council heard evidence concerning the traffic
i npact of the proposed devel opnent. Based upon the traffic
i npact evidence, the City Council denied B& s proposed Stage |
Devel opnent Pl an.

On Novenber 8, 2000, B&Z filed an “Appeal and
Conpl aint for Declaratory Judgnment” in Kenton Circuit Court
contesting the Gty Council’s denial of its Stage | Devel opnment
Plan. The appeal was brought pursuant to KRS? 100.347(3), and
the petition for declaratory judgnment was brought pursuant to

KRS 418.040. Nanmed as Defendants/ Appellees in the circuit court

2 Kent ucky Revised Statutes.



case were the City of Fort Wight and the Fort Wight Gty
Counci | .

During the pendency of the circuit court case, B&
devel oped a revised Stage | Devel opnent Plan. It appears that
the revised Stage | Plan was prepared in consultation with the
Cty of Fort Wight and the Gty Council. Eventually, the Gty
of Fort Wight, the Gty Council, and B& entered into a
settl ement agreenent under which B& s revised plan would be
adopted by the Gty Council and the circuit court case would be
termnated as noot. The settlenent agreenent was advertised as
an agenda itemand presented to the City Council in a public
hearing held on May 22, 2002, follow ng which the Cty Counci
voted to accept the agreenent.

As a result of the turn of events, on June 5, 2000,
the appellants filed a notion to intervene in the circuit court
proceeding. In their notion to intervene the appell ants sought
to challenge both the settlenent agreenent and the nerits of the
revised Stage | Devel opnent Plan. B&Z and Fort Wi ght objected
to the intervention on the basis that the pending proceedi ng had
beconme a noot controversy with the approval of the revised Stage
I Pl an.

On June 26, 2002, the first reading was held on
Ordi nance No. 9-02, an ordi nance adopti ng and approving B&Z s

revised Stage | Devel opnent Plan. On July 10, 2002, the



settl ement agreenent was executed by the parties to the circuit
court case, and, also, the second reading of Odinance 9-02 was
held. At that time the ordi nance approving the revised Stage |
Devel opnent pl an was enact ed.

On August 14, 2002, the circuit court entered an order
denying the appellants’ notion to intervene. The circuit court
stated that to permt the appellants to intervene would “create
a confusion of issues.” Also on August 14, the circuit court
entered an “Agreed Order and Judgnent” “adopt[ing] as its
judgment” the July 10, 2002, settlement agreement?® and di sm ssing

the case with prejudice.

3 The settlenent agreenment stated, in relevant part, as follows:

WHEREAS, a revised devel opnent plan for the site has
been negoti ated anong the parties so that a Stage One
Devel opnent Plan for the site acceptable to al
parties can be adopted naking the questions pending
in the | awsuit noot.

NOW THEREFORE, in consideration of the mutua
covenants herein contained, the parties agree to
settle the present action under the followi ng terns
and conditions.

1. The Gty will enact an Ordi nance substantially in
the formof Exhibit “A’ attached hereto. [The

ordi nance, anobng other things, provided for the
settlenent of the circuit court case and the approva
of the revised Stage | Pl an.]

2. That when effective that Ordinance will render
all of the matters in controversy in this |awsuit
noot .

3. That upon enactrment of the Ordinance the parties
hereto will jointly apply to the Kenton Crcuit Court
for entry of a judgnent approving the O dinance and
di smissing this lawsuit with prejudice.



First, we address the appellants’ contention that the
circuit court erred by denying their notion to intervene in the
circuit court proceeding.

B&Z' s “Appeal and Conpl ai nt for Decl aratory Judgnent”
reflects that its exclusive purpose was to challenge the Cty
Council’s denial of its initial Stage | Devel opnent Pl an.

During the pendency of the circuit court proceedi ngs, however,
B&Z devel oped a revised Stage | Plan which superceded the
initial Plan. After developing the revised Stage | Devel opnent
Pl an, B& no | onger sought to defend the original Stage | Pl an,
but rather sought to inplenment the revised Plan. On June 5,
2002, when the appellants filed their notion to intervene, the
subject matter of the circuit court proceeding, B& s chall enge
to the Gty Council’s rejection of the initial Stage |I Plan, was
noot .

In their June 5, 2002, notion to intervene, in support
of their notion, the appellants identified three | egal issues.
First, the appellants alleged, in effect, that the adoption of
the revised Stage | Devel opnent Plan by settlenment agreenent did
not conply with rezoni ng procedures; second, the appellants
al l eged that the adoption of the revised Stage | Devel opnent
Plan by settlenment was inproper because there was no public
hearing regarding the revised Plan; and third, the appellants

all eged that the revised Plan was inproper because it viol ated



t he zoni ng ordi nance requirenents for a nei ghborhood shoppi ng

center.

i nt ervene,

In its order denying the appellants’ notion to
the circuit court stated as foll ows:

the court concl udes, based upon revi ew of
the entire record in this case, that the
notion to intervene should be denied. If
novants have a cause of action, it is from
any subsequent deci sion and action of the
defendant City, and not the City s action
appeal ed herein. To permt intervention
would, in this court’s view, create a
confusion of the issues.

CR' 24.01, which addresses intervention as a matter of

right, provides, in relevant part, as follows:

(1) Upon tinely application anyone shall be
permtted to intervene in an action

(b) when the applicant clains an interest
relating to the property or transaction
which is the subject of the action and is so
situated that the disposition of the action
nmay as a practical matter inpair or inpede
the applicant's ability to protect that
interest, unless that interest is adequately
represented by existing parties.

As a practical matter, the “disposition of the action”

in this case anbunted to a dism ssal of B& s appeal and

petition for declaratory judgnent as noot. Wile in the

nmeantime the parties did enter into a settlenent agreenent and

the circui

t court “adopt[ed] as its Judgnent the Settl enent

4 Kentucky Rules of G vil Procedure.



Agreement”; nevertheless, the circuit court’s “adoption of the
settl enment agreenent” was not res judicata as to the appellants,

see Napier v. Jones By and Through Reynolds, Ky. App., 925

S.W2d 193, 195 (1996), and the appellants had the renedy of
appealing the Gty Council’s approval of the revised Stage |
Devel opment Pl an under KRS 100.347(3),° nuch as B&Z appeal ed the
City Council’s denial of the initial Plan under the sane
statute. As denial of their intervention did not inpair the
appellant’s ability to protect their interests, they were not
entitled to intervene as a matter of right under CR 24.01.
Simlarly, CR 24.02, which addresses perm ssive
intervention, provides, in relevant part, as follows:

Upon tinely application anyone may be
permtted to intervene in an action:

(b) when an applicant's claimor defense and
the main action have a question of |aw or

fact in common. . . . In exercising its
di scretion the court shall consider whether
the intervention will unduly delay or

prejudi ce the adjudication of the rights of
the original parties.

The appel lants’ “clainms” and/or “defenses” raised in
their notion to intervene concerned issues related to the Cty

Council’s adoption of the revised Stage | Plan. Again, the

5 KRS 100. 347(3) provides, in part, that “[a]lny person or entity clainmng to
be injured or aggrieved by any final action of the |legislative body of any
city, county, consolidated | ocal government, or urban-county governnent,
relating to a map anmendnment shall appeal fromthe action to the Grcuit Court
of the county in which the property, which is the subject of the map
amendnent, |ies.



subj ect matter of B&Z s appeal and petition for declaratory
judgnent was the Gty Council’s denial of the initial Stage |
Plan. The appellant’s remedy to the City Council’s approval of
the revised plan was an appeal under KRS 100.347(3). As such,
the circuit court did not abuse its discretion by denying the
appel lants’ notion to intervene under CR 24.02.

In sunmary, we agree with the circuit court that the
i ssues the appellants sought to litigate in the pending circuit
court proceeding would “create a confusion of the issues.” As
reflected in their notion to intervene, the appellants sought to
chal | enge the procedures surrounding the adoption of the revised
Stage | Devel opnent Plan, the nerits of the revised Plan, and
whet her the revised Plan could be adopted by settl enent
agreenment. However, these issues, all of which concerned the
revised plan, were outside the scope of B& s appeal and
petition for declaratory judgnent. The circuit court proceeding
litigating B&' s appeal and petition for declaratory judgnent
was not the proper forumto consider the issues raised by the
appellants in their notion to intervene, as that proceedi ng was
concerned with the Gty Council’s denial of B& s initial Stage

| Devel opnent Plan. See Summe & Ratermann Conpany v. City of

Covi ngton, Ky., 314 S.W2d 568 (1958).
The appel lants al so seek to appeal the circuit court’s

August 14, 2002, order adopting the settlenment agreenent and



di sm ssing the case with prejudice. CR 73.02(2) authorizes “a
party to file a tinely notice of appeal . . .” (Enphasis
added.) “The term ‘party’ as used in CR 73.02(2) clearly neans

a party to the proceeding.” Cty of Louisville v. Christian

Busi ness Wonen's Club, Inc., Ky., 306 S.W2d 274, 276 (1957);

Bart hol omew v. Paniello, Ky., 287 S.W2d 616 (1956). The term

“party” as used in CR 73.02 neans a party of record, and one who
is not a party may not appeal even though he files a notice of

appeal. Wiite v. England, Ky., 348 S.W2d 936, 937 (1961). As

the appellants’ notion to intervene was deni ed, they were not
parties to the circuit court case, and, as such, they do not
have standing to appeal the order adopting the settlenent
agreenent and di sm ssing the case.

For the foregoing reasons the judgnent of the Kenton

Crcuit Court is affirned.
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