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BEFORE: BUCKI NGHAM GUI DUG.I AND SCHRCDER, JUDGES.
GUI DUGA.I, JUDGE. Linda Collins and Donna Ball (hereinafter “the
Appel  ants”) appeal the Franklin Grcuit Court’s opinion and

order on Septenber 17, 2002, granting the Commonweal t h of



Kentucky’'s, et. al, notion for summary judgnment and di sm ssing
their conplaint as barred by sovereign imunity. W affirm
The Appellants filed their conplaint and petition for
decl aration of rights on August 20, 2000. |In their conplaint,
Appel  ants requested a judgnent declaring that all funds
recei ved by the Conmmonweal th of Kentucky pursuant to the
settl ement of the Tobacco Suit and the Master Settl enent
Agr eenment adopted by the Consent Decree and Fi nal Judgnent
constitute nonetary restitution under the Consuner Protection
Act and that such funds be delivered to the court or a court-
appoi nted receiver for proper distribution to such citizens of
t he Comonweal t h who have suffered damage as a result of the
actions of the tobacco conpanies. “The Tobacco Suit” the
Appel lants referred to was the civil lawsuit filed by the
Attorney Ceneral of the Conmonwealth, Albert B. Chandler, 111,
on Decenber 18, 1998 in the Franklin Crcuit Court against siXx
t obacco conpani es (case nunber 98-Cl-01579). “The Consent Decree
and Final Judgnent” referenced above is the judgnment entered in
said lawsuit by the Franklin Grcuit Court on Decenber 21, 1998,
resol ving the Tobacco Suit. “The Master Settlenment Agreenent”
is the 124 page docunent setting forth the terns and conditions
upon which the Tobacco Suit was settled anong the tobacco

conpani es, the Comonweal t h and nunerous ot her states.



Fol l owi ng the settlenent in the Tobacco Suit,
Appel l ants, claimthat they, as consuners of tobacco products,
have a vested right in a portion of the nonetary proceeds
resulting fromthe settlenent under Kentucky’'s Consuner
Protection Act, KRS 8§ 367.100 et. seq. As such, they brought
this action against the Commonweal th of Kentucky (hereinafter
“the Commonweal th”), Albert B. Chandler, 11l (hereinafter
“Chandler”), in his official capacity as the Attorney Ceneral of
t he Commonweal th of Kentucky, and Jonathan M Il er (hereinafter
“MIller”) in his official capacity as Treasurer of the
Commonweal th of Kentucky (collectively hereinafter “the
Appel l ees”). Basically, Appellants allege that since the
Tobacco Suit was brought under Kentucky' s Consuner Protection
Act and that since the Tobacco Suit alleged that as a result of
t he unl awf ul conduct of the tobacco conpani es, the Comobnweal th
and its citizens suffered damages, they should be entitled to
recover a portion of the financial settlenent. In the
conplaint, the Commonwealth alleged it and its citizens suffered
damages based upon the financial burden incurred by its citizens
for the cost of purchasing tobacco products, the cost of nedica
services for illnesses resulting fromthe use of tobacco
products, and the dimnution of quality of life and/or |oss of
life fromvarious nedical conditions associated with the use of

t obacco products. Appellants also allege they are entitled to a
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share of the nonetary funds received fromthe settlenent in that
the settl enent agreenent provides that the settlenent includes
any and all clains that the Commonweal th asserted or coul d have
asserted agai nst the tobacco conpani es, including any and al
clainms that could have been asserted on behalf of the state’'s
citizens seeking restitution under any consumer protection act.

The Appel | ees responded with a notion to dism ss
argui ng sovereign immnity, the statute of limtations, and
failure to state a cause of action. The trial court denied the
notion concluding that the Appellants “have sufficiently pleaded
claims concerning [the Appellants’] authority to recover damages
under the Consumer Protection Act.” The matter then proceeded
and subsequently the parties filed notions for sunmary judgnent
or partial summary judgnent. Each notion was thoroughly briefed
and extensive replies submtted to the court. Upon further
consideration and after reviewi ng the argunents presented, the
trial court eventually entered the Septenber 17, 2002, opinion
and order granting Appellees’ notion for summary judgnment and
di sm ssing the conplaint on the basis of sovereign imunity.
Thi s appeal foll owed.

On appeal, Appellants set forth two argunents as to
why sovereign inmunity is not applicable to their clains.
First, they allege that the Tobacco Suit and the resulting

Master Settl enent Agreenment was an illegal “taking” by the state
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which is not barred by sovereign imunity. Second, they contend
that they have a mandanus cl ai m agai nst Chandler and MIler for
failing to properly performtheir official duties and such a
claimis not barred by sovereign immunity. W disagree with
each of these contentions.

Appel lants cite to nunmerous cases that support their
contention that a taking claimagainst the governnent is not
barred by sovereign i munity because Section 13 and Section 242
of the Kentucky Constitution provide that no person’s property
shall be taken for public use w thout just conpensation. See

Hol | oway Construction Co. v. Smth, Ky., 683 S.W2d 248 (1984);

Commonweal th v. Geary, Ky., 254 S.W2d 477 (1953). At page siXx

of their brief, Appellants state:

The appel l ants’ conpl aint herein
asserts a taking claim The conpl ai nt
asserts that the nonies received by the
Commonweal t h of Kentucky in conprom se and
settlement of the Consuner Protection Act
lawsuit it filed against the tobacco
conpani es are required by the Consuner
Protection Act to be distributed as
restitution to the state’s tobacco consuners
and that the Commonweal th of Kentucky’s
failure to distribute such nonies to the
state’ s tobacco consuners constitutes a
taking of their property w thout just
conpensation. (Footnote omtted).

While we agree with Appellants’ statenent that their conpl aint
asserts a taking claimand that the Kentucky Constitution and

the cases cited by Appellants support their argunent that



sovereign imunity would not be applicable if the governnent was
taking one’s private property, we believe the trial court
properly determ ned that under the facts all eged the Master
Settlenment did not affect any citizens’ individual rights and
that the nonies recovered bel onged exclusively to the states.
Inits order, the trial court held:

If the [Appellants] were successful,
whether in their restitution claimor in
their taking claim their relief would be in
the form of disbursenment of funds fromthe
Comonweal th’s treasury. The Commonweal t h
is clearly protected fromthis type of
interference with governnmental function.
See Ky. Const., Sec. 231; Wthers v.

Uni versity of Kentucky, Ky., 939 S.W2d 340
(1997). Moreover, as agreed to by the

t obacco conpanies and the participating
states, the settlenment funds were not
apportioned into different clains. The
funds are intended to provide education,
research, and reinbursenent of states’
expenses in treating sick snokers and their
famlies. See Floyd v. Thonpson, 227 F.3d
1029, 1037 (7'" Cir. 2000). This Court
cannot ignore the purpose and intent of the
Master Settlenent Agreenment. The tobacco
conpani es and states resolved the clains
whi ch bel onged exclusively to the states,
see Skillings v. Illinois, 121 F. Supp.2d
1235, 1238 (C.D. Ill. 2000), meking the
settlenment nonies state funds to be

di stributed according to each state’s needs.
Therefore, regardl ess of the named parties
to this suit, the real party in interest is
t he Commonweal th of Kentucky as there is
really no way to categorize the relief
sought by the [Appellants] other than as
nonetary relief. See Tate v. Sal non, 79 Ky.
540 (1881). The [Appellants] sinply cannot
sue the Commonwealth or State constitutiona
officers in their official capacity seeking




damages fromthe State treasury. See Ky.
Const., Sec. 231; Wthers v. University of
Kent ucky, Ky., 939 S.W2d 340, 346 (1997),
Fol ey Constr. Co. v. Ward, Ky., 375 S.W2d
392, 393 (1963). See al so Kentucky v.
Graham 473 U. S. 159, 165 (1985) (quoting
Monell v. New York City Dep’'t of Socia
Servs., 436 U S. 658, 690, n. 55 (178))
(“[A] suit against a governnental officer
‘“in his official capacity’ is the sane as a
suit “against [the] entity of which [the]
officer is an agent”). As the [Appellants’]
relief seeks to tap funds recovered under
the Master Settlenent Agreenent that bel ong
to the treasury of the Commonweal t h,
sovereign inmunity bars the [Appellants’]
suit. Therefore, this Court is wthout
jurisdiction to consider the [Appellants’]
remai ni ng clains and the Conpl ai nt nust be
di sm ssed.

We agree with the trial court that Appellants’ clainms to the
nonetary funds recovered by Attorney General Chandler in the
Tobacco suit are exclusively those of the Commonweal th and not
any individual citizen. There was no taking by the governnent
in the settlenent of the Tobacco Suit and thus, Appellants have
no claimto any state funds. To allow otherwi se would be to
viol ate our constitution.

By affirmng the trial court as to the first issue
rai sed by Appellants, we, in effect, render their second claim
noot. Appellants’ claimthat a mandanus action seeking to
conpel a governnment official (in this case Chandler and Ml er)
to performhis mnisterial duty under the law is noot based upon

the determ nation that the funds recovered fromthe tobacco



conmpani es are governnmental and not any individual’s funds.
Appel l ants seek to have the court order Chandler and Mller to
pay the nonies received fromthe Tobacco Suit to the state’s
t obacco consuners. In that the settlenent funds are not
consuners’ funds but rather state funds, both governnent al
officials have conplied wth their statutory duties and no wit
of mandanmus i s necessary or proper in this mtter

For the foregoing reasons, the opinion and order of
the Franklin G rcuit Court entered Septenber 17, 2002,

sustai ning the Appellees’ notion to dismss is affirned.
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