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BEFORE: BUCKI NGHAM GUI DUGLI AND TACKETT, JUDGES.

GUI DUG.I, JUDGE. Loren Mallory Singer (hereinafter “Singer”)
has appeal ed fromthe Hopkins Crcuit Court’s Septenber 16,

2002, order denying his notion for a change in venue and
granting grandparental visitation rights to his mnor child s
(hereinafter “Jazz”) maternal grandparents. Having reviewed the
parties’ brief, the record and the applicable case |aw, we

affirmthe portion of the order denying the notion to change



venue, and reverse the portion of the order regarding
grandparental visitation.

The circuit court action underlying this appeal began
with the filing of a Petition for Custody and Support on
Novenber 29, 1999, by Msty Marie Singer (hereinafter M sty)
regardi ng Jazz, a mnor child born out-of-wedlock to her on
January 12, 1998, in Denver, Colorado. In her petition, Msty
request ed permanent custody of Jazz, that Singer be adjudged
Jazz’ s biological and |egal father,! that Singer be awarded
reasonabl e visitation, and that Singer pay child support and
provi de nedi cal insurance coverage. The matter proceeded to a
heari ng before a Donmestic Rel ati ons Comm ssi oner, who by Report
and Recomrendati on entered Septenber 8, 2000, recommended
establishing paternity, awarding sole custody to Msty as wel
as child support, and awarding visitation to Singer. On
Decenber 29, 2000, the circuit court approved the DRC s Report
and Recommendati on.

On August 14, 2001, Singer filed a notion pursuant to
CR 60.02 to set aside the final order, for a change in custody,
and for a nodification of child support. |In support of this
notion, Singer cited Msty's continuing relationship with
convicted felon Torre Norman (hereinafter “Norman”). In her

deposition the previous year, Msty had testified that she had

! Pursuant to the petition, Singer had previously acknow edged paternity upon
Jazz's birth, but paternity had never been established by court action.
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recently ended the relationship with Nornman due to his crimna

record.

However, she married Norman in January 2001, and gave

birth to his child in February 2001. By order entered August

28, 2001,

the circuit court ruled that the matter was to be

heard by the DRC. An evidentiary hearing was then schedul ed for

February 4, 2002.

Tragically, Msty passed away on Cctober 5, 2001,

prior to the schedul ed hearing date.? The DRC held a hearing on

Cct ober 10, 2001, and entered the foll ow ng Report and

Recommendati on on COctober 24, 2001:

This matter is before the Donestic
Rel ati ons Conm ssi oner on the Respondent’s
Motion to Assunme Custody of the Mnor Child,
Jazz. Attorneys for the parties and for the
parents of the Petitioner were present.
After considering the evidence presented,
after hearing the oral argunents of the
attorneys, after review of the court record,
and after careful deliberation, the
Comm ssi oner nakes the follow ng findings of
fact, conclusions of |aw, and
recommendations to the Hopkins Circuit
Court.

The parties are the natural parents of
the mnor child and have been engaged in
this action for |egal custody of the child.
The Comm ssioner previously conducted a
heari ng on the issue of custody and
recommended that the Petitioner be granted
sol e custody of the child. The Respondent
filed exceptions to that recommendation[];
t he Hopkins Circuit Court adopted the
Conmi ssi oner’ s recommendati ons.

2 Norman strangled Msty to death in a Tennessee hotel room and then fell to
his death while pushing her body over the roonis bal cony.
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Subsequently, the Respondent filed a
Motion for Reconsideration based on newy
di scovered evidence. That Mdtion was
referred to the Donestic Relations
Commi ssi oner for findings of fact and
recomendati ons of disposition. On Qctober
5, 2001, after the date for the hearing on
that notion was set, but prior to the actual
hearing, the Petitioner died. The
Respondent, being the child s sole surviving
parent, requests that the Court acknow edge
his superior rights to custody of the child.

The Comm ssioner finds that, pursuant
to KRS 405.020(1), the Respondent is the
surviving parent of the child, that the
Respondent is suited to the trust of
custody, and that the Respondent is entitled
to the |l egal custody of the m nor child,
Jazz. (Neither the Petitioner’s attorney
nor the grandparents’ attorney presented any
evidence to the contrary.) The Conm ssi oner
t hus recommends that the Respondent be
granted | egal custody of the child.

The Conmi ssioner further finds that the
child, at the time of the hearing, was in
t he physical custody of the Petitioner’s
parents, Clarence and Cel este Perkins, and
that M. and Ms. Perkins should be required
to tender the child to the Respondent’s
agent and nother, D ana Al bert, on or before
6 p.m CQOctober 10, 2001, for delivery to the
Respondent. It is so recommended.

The attorneys for the parties
acknow edge that, as the Respondent resides
in California, it mght be difficult for the
child to maintain a relationship with the
Petitioner’'s famly. M. Singer has agreed
that, in order to maintain the relationship
between the child and her maternal
grandparents, he will allowthe child to
visit Carence and Cel este Perkins at
nmut ual |y agreeabl e times and pl aces whenever
the child may be in the Comonweal th. The
Conmi ssi oner so reconmmrends.



The Conmi ssioner further finds that the

Respondent’ s conti nuing child support

obligation, as owed to the Petitioner,

shoul d be term nated effective Cctober 10,

2001. This does not alter any obligation

that the Respondent may have to the

Commonweal th of Kentucky or to any third

parties, such as childcare providers and

health insurers. It is so recommended.

The costs associated with this Mtion

are assessed at $60.00 and have been paid by

t he Respondent.
At the hearing, the DRC questioned whether her notation
regarding visits with the grandparents woul d have any bi ndi ng
| egal consequence, as they had not petitioned the circuit court
for grandparental visitation. No exceptions were filed, and the
circuit court approved the Report and Recommendati on on Decenber
17, 2001. No appeal was taken fromthe order approving the
DRC s reconmendat i ons.

On July 11, 2002, Celeste and C arence Perkins,
M sty s parents and Jazz’s maternal grandparents, (hereinafter
“the grandparents”) filed an Ex Parte Modtion for Rule,
requesting that the circuit court order Singer to show cause why
he should not be held in contenpt for violating the portion of
t he previous order regarding visitation. |In her affidavit
attached to the notion, Celeste Perkins stated that she believed

that Jazz was residing in McCracken County with her paterna

grandnot her, Diana Al bert, and that she and Singer were



intentionally hiding the child fromher. |In particular, the
grandparents wanted the circuit court to establish a specific
visitation schedul e.

Singer filed a response to the grandparents’ notion on
August 6, 2002, arguing, in part, that the original order only
permtted visitation at nutually agreeable tinmes and places, and
that there had never been a nutual agreenent between himand the
grandparents regarding visitation. Additionally, Singer filed a
nmoti on to change venue from Hopkins Crcuit Court to MCracken
Fam ly Court, asserting that both he and Jazz currently lived in
McCracken County. The grandparents objected to the notion to
change venue, arguing that they were solely seeking enforcenent
of a prior visitation order rather than a re-litigation of the
custody action itself. Therefore, a change in venue would be
unwar r ant ed.

The circuit court held a hearing on the two pendi ng
noti ons on August 19, 2002. At that tine, Singer, through new
counsel, continued to argue that grandparental visitation was
i nappropriate and not in Jazz's best interest, and indicated
that there were several factual issues to be decided.
Furthernore, he argued that there was never any type of nutual
agreenment as to visitation. At the close of the hearing, the
circuit court decided to enforce the original order, but not

hold Singer in contenpt. The circuit court also denied the



notion to change venue. On Septenber 16, 2002, the circuit
court entered an order nenorializing its bench rulings:

This matter is before the Court on a
noti on by Cel este and C arence Perkins, the
mat er nal grandparents of Jazz, concerning
Respondent’s failure to allow visitation
with said child and the respondent’s notion
for a change of venue. The Court being duly
and sufficiently advised orders as foll ows:

1. The respondent’s notion for change
of venue is untinely. The parties
submitted to this court’s
jurisdiction by having a hearing on
the issue of grandparent visitation
before the Donestic Rel ations
Commi ssioner. It was not until M.
and Ms. Perkins tried to enforce
the resulting order that the
respondent clainmed that venue
shoul d be changed. Had said notion
been brought before the Court prior
to said hearing and order, the
Court woul d have been nore inclined
to grant the sane. But as that did
not happen, said notion to change
venue i s hereby DEN ED

2. As to the issue of visitation, M.
and Ms. Perkins shall be awarded
visitation with Jazz, the m nor
child, once a nonth begi nning on
Saturday at 10:00 a.m wuntil Sunday
evening at 4:00 p.m It is
strongly suggested that the parties
conmuni cate with each other to
deci de upon a weekend each nonth
that best suits their respective
schedul es, otherwi se the Court wl|
be forced to pick a set weekend per
nmonth. The parties shall pick up
and drop off Jazz at the
respondent’ s home in Paducah.

Thi s appeal foll owed.



On appeal, Singer argues that the circuit court erred
in granting visitation to the grandparents because they were not
parties to the action and did not file a petition for
visitation. Additionally, the circuit court did not hold an
evidentiary hearing prior to awarding visitation. Singer also
argues that the circuit court erred in denying his notion for a
change in venue. On the other hand, the grandparents argue that
this Court’s reviewis limted only to a review of the contenpt
charge, and that Singer should not be permtted to collaterally
attack the validity of the order granting visitation.
Furthernore, they argue that they were not required to file a
petition or nove to be substituted as parties because Singer
agreed to the visitation. Lastly, the grandparents argue that
the circuit court did not abuse its discretion in denying the
notion for a change in venue because Singer had previously
wai ved venue by voluntarily submitting hinself to the Hopkins
Crcuit Court. Additionally, logic and judicial econony dictate
t hat the judge who issued an order preside over the show cause
heari ng regardi ng the contenpt charge.

We shall first reviewthe circuit court’s denial of
Singer’s notion to change venue. Through this notion, Singer
was attenpting to change venue from Hopkins GCircuit Court to
McCracken Family Court because he and Jazz lived in McCracken

County. The grandparents objected, and the circuit court denied
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the notion, noting that the parties had al ready submtted
thenmselves to its jurisdiction and that the notion was therefore
untinmely.

KRS 452. 050, regarding change in venue, provides that:

A change of venue shall be nmade to the
Circuit Court of the adjacent county nost
convenient to the parties, their w tnesses
and their attorneys, and to which there is
no valid objection. The order of change of
venue may be made subject to any equitable
ternms and conditions that safety to the
rights of the parties requires and the
court, in its discretion, prescribes.

Atrial court’s decision on a notion to change venue wll not be
di sturbed unl ess there was an abuse of discretion. Big Sandy

Realty Co. v. Stansifer Mttor Co., Ky., 253 S.W2d 601 (1952).

Therefore, we shall uphold the circuit court’s decision unless
Si nger can establish an abuse of discretion.

In reviewing the parties’ argunents, we agree with the
grandparents that the circuit court did not abuse its discretion
in refusing to change venue for purposes of ruling on the notion
for arule. The matter canme before the circuit court on the
grandparents’ notion for a rule, in which they were attenpting
to have a prior ruling regarding visitation enforced. It is
| ogical to go before the sane court for enforcenent of one of
its prior orders. Therefore, we cannot hold that the circuit

court abused its discretion in its ruling on venue.



We shal |l next address the grandparental visitation
i ssue. KRS 405.021(1) establishes a right to reasonable
visitation rights for grandparents, and provides in rel evant
part: “The G rcuit Court may grant reasonable visitation rights
to either the paternal or maternal grandparents of a child and
i ssue any necessary orders to enforce the decree if it
determnes that it is in the best interest of the child to do
so.” KRS 405.021(2) requires an action for grandparental
visitation to be brought in the circuit in the county where the

child lives. In King v. King, Ky., 828 S.W2d 630 (1992), the

Suprene Court of Kentucky addressed grandparental visitation,
and stated that, “visitation cannot be granted until an action
is filed in Crcuit Court, a hearing conducted before a judge or
conmmi ssioner, and findings of fact and concl usions of |aw
entered finding that the best interests of the child will be
served by granting or denying visitation.” 1d. at 632.

The matter before us is by no neans a nor nal
grandparental visitation case. W are aware that when the DRC
made her original Report and Reconmendati on, she indicated that
her notation regarding Msty’'s parents being able to visit with
Jazz m ght not be legally binding because they had not filed any
type of petition or entered the case. W are also aware that no
exceptions to the Report and Recommendation were filed, and that

the circuit court subsequently adopted it in full. Only with
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difficulty can we even call the DRC s notation regarding
visitation as an order. However, whether or not this notation
was an order is not before us, nor is not crucial in this
appeal .

When Singer and the grandparents returned to court on
t he grandparents’ notion for a rule, which was in essence a
nmotion to hold Singer in contenpt for failing to abide by the
terms of the original visitation order, the circuit court opted
not to hold Singer in contenpt and to “enforce” the visitation
order. However, we believe that the circuit court went too far
inits enforcenent. The original visitation order indicated
that Singer would allow Jazz to visit the grandparents “at
nmutual |y agreeable tinmes and pl aces whenever the child may be in
t he Conmonweal th of Kentucky.” |In the Septenber 16, 2002,
order, the circuit court went nmuch further, and in actuality
entered a new order awarding visitation to the grandparents one
weekend per nonth. W find several problens with this new
order, which require reversal

The statutory and case law is clear that grandparents
are required to petition the circuit court in the county in
which the child resides for visitation rights. Here, the
grandparents never filed a petition in either Hopkins Crcuit
Court or McCracken Fam |y County, nor did they ever enter an

appearance in the circuit court action below. Even if they had
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petitioned the circuit court for visitation rights, the circuit
court failed to hold an evidentiary hearing or to make any
findings of fact and conclusions of |aw as to Jazz’s best
interest. Therefore, we nust reverse the portion of the circuit
court’s Septenber 16, 2002, order specifically awardi ng the
grandparents visitation wwth Jazz one tine per nonth. However,
this hol di ng does not prevent the grandparents from seeking
visitation pursuant to KRS 405.021 in a properly filed action in
the county where Jazz resides.

For the foregoing reasons, the order of the Hopkins

Crcuit Court is affirmed in part and reversed in part.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Anne M Snith Nat al i e Moore Wiite
Calvert Cty, KY Paducah, KY
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