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BEFORE: BUCKI NGHAM GUI DUGLI AND TACKETT, JUDGES.
QU DUGAI, JUDGE. Alita Gail Pope (hereinafter “Pope”) has
appeal ed fromthe McCracken GCrcuit Court’s Septenber 10, 2002,
order granting Allstate |Insurance Conpany’ s (hereinafter
“All state”) notion for sunmary judgnment and di sm ssing her
conplaint. Pope was seeking underinsured notorist (hereinafter
“UM) benefits fromAllstate, her UMcarrier. W affirm

On Septenber 19, 1998, Pope was involved in a notor

vehicle accident with Lisa McGQuillion (hereinafter



“McQuillion”). There is no dispute that McGuillion was at fault
in the accident and that her carel essness and negligence caused
Pope to incur injury. At the tinme of the accident, MQiillion
was i nsured under a policy issued by Shelter |nsurance Conpany
(hereinafter “Shelter”). Likew se, Pope was insured under a
policy by Allstate, which policy provided Pope with UM
coverage. Pope settled her claimagainst McGiillion and
Shelter, the liability carrier, for the sumof $17,000, and
signed a rel ease discharging McQuillion, Shelter, and any other
person, firmor corporation on August 28, 2001.

On Novenber 16, 2001, Pope filed a conplaint in
McCracken Circuit Court, demanding a judgnment against Allstate
for U Mbenefits in an anount that would fairly and reasonably
conpensate her for the damages incurred in the accident with
McGuillion. Allstate filed an answer on Decenber 11, 2001,
argui ng that Pope’ s conpl aint should be dism ssed due to her
failure to conmply with KRS 304. 39-320 and provide it with notice
of the proposed settlenment with the liability carrier. Although
not reflected in the certified record, sonme discovery apparently
took place. On June 24, 2002, Allstate filed a notion for
summary judgnent, arguing that Pope failed to conply with the
requi renments of KRS 304.39-320 and provide it with notice of the
proposed settlement with Shelter and McGuillion. Pope filed a

response to Allstate’s notion, arguing that the purpose of the
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statute in question was to give notice to the U Mcarrier so
that it nmay protect its subrogation rights and that Allstate had
failed to provide a certified copy of its policy to establish
its right to subrogation. Further, Pope argued that Allstate
failed to show substantial prejudice fromthe delay in notice.
Allstate filed a reply to Pope’s response, pointing out that
Pope did not provide the circuit court with any reason to deny
the notion for summary judgnent because she did not contest the
fact that no notice was given to Allstate of the proposed
settl enment.

On Septenber 10, 2002, the circuit court entered an
order granting Allstate’s notion for summary judgnent as
foll ows:

The Defendant Allstate |Insurance
Conpany’s Mdtion for Summary Judgnent havi ng
cone on for consideration and the Court
being sufficiently advised and bei ng of the
opi ni on that because of the Plaintiff’'s
failure to give notice to All state Insurance
Conpany of his proposed settlenment with the
tort feasor, Lisa McGuillion, and the
Plaintiff nevertheless having fully rel eased
all clains against tort feasor, Lisa
McGuillion, Plaintiff is not entitled to
recover fromor against Allstate |Insurance
Conpany any of the relief for un[der]insured
not ori st coverage as clainmed in the
Conpl ai nt .

The Plaintiff’s Conpl ai nt agai nst
Al | state I nsurance Conpany is hereby
di smssed fully, with prejudice. This is a
final and appeal abl e judgnment and there is
no just cause for del ay.
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Thi s appeal foll owed.

Prior to addressing the nerits of the appeal, we nust
first address a procedural matter regardi ng docunents Pope
attached as exhibits to her brief. Pope attached three letters
regarding the settl ement between herself and Shelter, the | ast
bei ng an August 24, 2001, letter from Pope’s counsel to Ms.
Nicole M M gnone of Allstate regarding the proposed $17, 000
settlenent. Pursuant to CR 76.12(4)(c)(vii), only materials or
docunents included in the certified record on appeal nay be
included in the appendix to a brief. The three docunents were
not introduced in the circuit court nor were they included in
the certified record on appeal, and therefore should not have
been included as exhibits to Pope's brief. Accordingly, we
shal |l disregard the letters dated August 17, 2001, August 21,
2001, and August 24, 2001, as well as any citations to the

docunents in Pope's brief. Croley v. Asip, Ky., 602 S.W2d 418

(1980) .

As to the nerits of the appeal, Pope argues that
Al state failed to show that it had been prejudiced by a del ay
in notice of the proposed settlement.! She also argues that KRS

304. 39- 320 does not nmaeke the notice requirenment mandatory due to

Y'I'n her brief, Pope asserts for the first time that that she notified

All state of the settlement offer by first class nail on August 24, 2001,
prior to conpleting the settlement with Shelter. This assertion was never
brought before the circuit court, and cannot, therefore, be raised before
this Court on appeal.



the Legislature’s use of the word “nmust” rather than “shall” in
the applicable portion of the statute. Additionally, Pope
asserts that she should not be forced to forfeit her rights to
U M benefits without Allstate having to show actual prejudice,
and that Allstate failed to establish its right to subrogation.
On the other hand, Allstate argues that even if notice is
assunmed, Pope failed to follow the mandatory dictates of KRS
304. 39- 320, which provides the underinsured carrier with thirty
days fromthe recei pt of notice of a proposed settlenent to
choose whether to preserve its subrogation rights.

Additionally, Allstate argues that although it is not required
to show prejudice, the loss of the right to preserve its
subrogation claimis obviously prejudicial, and the cases Pope
cited in her brief are unrelated to the issue she presented.

In Scifres v. Kraft, Ky.App., 916 S.w2d 779, 781

(1996), this Court addressed the standard of review to be
applied in an appeal froma summary judgnent:

The standard of review on appeal of a
sunmary judgnment is whether the trial court
correctly found that there were no genuine
issues as to any material fact and that the
noving party was entitled to judgnent as a
matter of |law. Kentucky Rules of Givil
Procedure (CR) 56.03. There is no

requi renent that the appellate court defer
to the trial court since factual findings
are not at issue. oldsmth v. Allied
Bui | di ng Conponents, Inc., Ky., 833 S.W2d
378, 381 (1992). "The record nust be viewed
inalight nost favorable to the party
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opposi ng the notion for sumary judgnent and
all doubts are to be resolved in his favor."
Steel vest, Inc. v. Scansteel Service Center,
Inc., Ky., 807 S.W2d 476, 480 (1991).
Summary "judgnment is only proper where the
nmovant shows that the adverse party coul d
not prevail under any circunstances."”

Steel vest, 807 S.W2d at 480, citing

Pai ntsville Hospital Co. v. Rose, Ky., 683
S.W2d 255 (1985). Consequently, sunmary

j udgnment nust be granted "only when it
appears inpossible for the nonnoving party
to produce evidence at trial warranting a
judgnent in his favor. . ." Huddl eston v.
Hughes, Ky.App., 843 S.wW2d 901, 903 (1992),
citing Steelvest, supra (citations omtted).

Wth this standard in mnd, we shall reviewthe circuit court’s
sumary judgnent in favor of Allstate.

In Coots v. Allstate |Insurance Conpany, Ky., 853

S.W2d 895 (1993), the Suprene Court of Kentucky revi ewed KRS
304. 39-320 and held that “it does not abrogate U M coverage to
settle with the tortfeasor and his carrier for the policy limts
in his liability coverage, so long as the U Minsured notifies
his UMcarrier of his intent to do so and provides the carrier
an opportunity to protect its subrogation.” 1d. at 900. |In
response, the CGeneral Assenbly codified this ruling in the
amended version of KRS 304. 39-320(3) as foll ows:

If an injured person . . . agrees to settle

aclaimwith aliability insurer and its

insured, and the settlenent would not fully

satisfy the claimfor personal injuries or

wrongful death so as to create an

underinsured notorist claim then witten

notice of the proposed settlenent nust be
submtted by certified or registered mail to
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all underinsured notorist insurers that
provi de coverage. The underinsured notori st
insurer then has a period of thirty (30)
days to consent to the settlenent or
retention of subrogation rights. An injured
person . . . may agree to settle a claim
with a liability insurer and its insured for
| ess than the underinsured notorist’s ful
liability policy limts. |f an underinsured
notori st insurer consents to settlenment or
fails to respond as required by subsection
(4) of this section to the settl enent

request within the thirty (30) day period,
the injured party may proceed to execute a
full release in favor of the underinsured
nmotorist’s liability insurer and its insured
and finalize the proposed settlenent w thout
prejudi ce to any underinsured notori st

claim

In reviewing the record before us, it is clear that
Pope did not conply with the ternms of KRS 304. 39-320 by
providing notice to her UMcarrier of the proposed settl enent
with Shelter. There is nothing in the certified record to
establish that Pope provided Allstate with the requisite notice.
She is therefore precluded fromclainmng any U M benefits from
Al l state. W disagree with Pope’s contention that the terns of
the statute are not mandatory because of the use of the term
“must” rather than “shall”. Wile we agree that an injured
party is not required to provide the notice to his UMcarrier
of a proposed settlement with a liability carrier, the failure
to do so forfeits the injured party’ s right to claimor recover
any U M benefits fromhis or her UMcarrier. Here, Pope’'s

failure to properly notify Allstate of the proposed settl enent
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with Shelter abrogates her right to collect U Mbenefits from
her carrier.

Even if we assune that Pope provided the requisite
notice of the proposed settlenent, the notice was insufficient
for two reasons. First, she did not send the witten notice by
t he proper nmethod. KRS 304.39-320(3) requires the notice to be
submtted by either certified or registered mail; Pope sent her
all eged notice by first-class mail. Second, the alleged notice
was dated August 24, 2001, while the release with Shelter and
McQuillion was signed only four days |ater on August 28, 2001.
The statute allows the UMcarrier thirty days fromreceipt of
the notice to decide whether to preserve its subrogation rights;
Pope only waited four days from sending the alleged notice
before conpleting the proposed settlenent and signing the
rel ease

As to Pope’s argunent that Allstate nmust show
prejudi ce before it can rely upon |ack of notice as a defense,
we agree with Allstate that Pope’s citations to Gordon v.

Kent ucky Farm Bureau | nsurance Co., Ky., 914 S.W2d 331 (1996),

and to Jones v. Bitum nous Casualty Corp., Ky., 821 S.W2d 791

(798), have no relevance to the issue before us. Both Gordon

and Jones deal with delayed notification of accidents to

carriers, and provide that the carrier nust show prejudice

before being entitled to use such a delay to negate coverage.
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Here, Pope clearly did not follow the statutory requirenents, in
effect waiving her right to claimU M benefits fromher carrier.

The circuit court properly granted Allstate’s notion
for summary judgnment as there were no genui ne issues of naterial
fact to be decided, and Allstate was entitled to a judgnent as a
matter of |aw

For the foregoing reasons, the order of the MCracken
Circuit Court granting sunmary judgnment and di sm ssing Pope’s

conplaint is affirned.

ALL CONCUR.
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