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BEFORE: PAI SLEY AND TACKETT, JUDGES; AND HUDDLESTON, SENI OR
JUDGE!

PAI SLEY, JUDGE. This is a petition for review froman opinion
of the Workers’ Conpensation Board (board) affirm ng an opi nion
and order of the Adm nistrative Law Judge (ALJ) dism ssing
appel  ant Harol d Baker’s notion to reopen his workers’

conpensation claim Because Baker’s notion to reopen is barred

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



by the four-year limtations period set out in KRS 342.125(8),
we affirm

On April 4, 1995, while enployed by the City of
Louisville (city) in the Division of Solid Waste Managenent,
Baker suffered a work-related injury to his lunbar spine as a
result of lifting garbage cans. Baker initially received total
tenporary disability (TTD) benefits fromApril 4, 1995, through
August 7, 1995. On January 11, 1996, Baker filed an application
for adjustnent of claimw th the Departnent of Wrkers C ains.
The Special Fund was naned as a party because of the existence
of a preexisting condition. On June 11, 1996, the ALJ entered
an order approving the parties’ settlenent of the claim whereby
Baker received a 13% permanent partial disability award in the
formof a lunp sum of $12,042.58.

Al t hough Baker thereafter returned to enploynent as a
nmechani ¢ for Hauseman Jeep, as of August 2000 his back condition
had worsened to the point that he underwent back surgery at the
hands of Dr. David Petruska. The city not only paid Baker’s
medi cal expenses, but it also paid himvoluntary TTD benefits
bet ween August 29, 2000, and March 24, 2001.

On Cctober 5, 2001, Baker filed a notion to reopen his
settled workers’ conpensation claimbased on a worsening of his
physi cal condition and an increase in his occupational | oss.

The city and the Special Fund each asserted in response that



Baker’s notion to reopen was barred by the four-year statute of
limtations set out in KRS 342.125(8). However, this defense
was initially rejected and the reopening was permtted to
proceed. Medical proof was filed, Baker’s deposition was taken,
and a final hearing was conducted on April 22, 2002. On June
19, the ALJ entered an opinion and order dism ssing Baker’s
reopeni ng based upon the four-year linmtations period set out in
KRS 342.125(8). On Decenber 11, 2002, the board entered an
opinion affirmng the dismssal. This petition for review
f ol | owned.

KRS 342. 125 provides in pertinent part as follows:

(3) Except for reopening solely for

determ nati on of the conpensability of

medi cal expenses, fraud, or conform ng the
award as set forth in KRS 342.730(1)(c)2.

or for reducing a permanent total disability
award when an enpl oyee returns to work, or
seeking tenporary total disability benefits
during the period of an award, no clai m
shal | be reopened nore than four (4) years
following the date of the original award or
order granting or denying benefits, and no
party may file a notion to reopen within one
(1) year of any previous notion to reopen by
the sane party.

(8) The tinme limtation prescribed in this
section shall apply to all clains
irrespective of when they were incurred, or
when the award was entered, or the

settl enment approved. However, clains decided
prior to Decenber 12, 1996, may be reopened
within four (4) years of the award or order
or within four (4) years of Decenber 12,




1996, whichever is later, provided that the
exceptions to reopening established in
subsections (1) and (3) of this section
shall apply to these clains as well.
(Enphasi s added.)

Since the original settlenent in this case was entered prior to
Decenber 12, 1996, KRS 342.125(8) permtted Baker to bring a
reopening within four years of Decenber 12, 1996. As Baker
brought his notion nore than four years | ater on Cctober 5,
2001, his filing on its face did not satisfy the Iimtations
period prescribed by KRS 342.125(8). Neverthel ess, Baker raises
various argunents in his attenpt to avoid KRS 342. 125(8).

First, Baker contends that under the circunstances of
this case, the abeyance provisions of KRS 342.265(5) and KRS
342.185(1) should be applied so as to extend the statute of
[imtations. KRS 342.265(5) provides as follows:

An application for resolution of claimshal

be held in abeyance during any period

vol untary paynents of incone benefits are

bei ng made under any benefit sections of

this chapter to the maxi mum whi ch the

enpl oyee' s wages shall entitle unless it

shall be shown that the prosecution of the

enpl oyee' s clai mwoul d be prejudi ced by
del ay. (Enphasi s added).

KRS 342.185(1) in turn provides in relevant part that:

I f paynments of incone benefits have been
made, the filing of an application for
adjustnment of claimw th the departnment
within the period shall not be required, but
shall becone requisite within two (2) years
foll owm ng the suspension of paynents or
within two (2) years of the date of the




acci dent, whichever is later. (Enphasis
added.)

Baker asserts that since he was receiving TTD benefits on
Decenber 12, 2000, as a result of his August 2000 surgery, the
abeyance provisions of KRS 342.265(5) and KRS 342.185(1) apply
so as to toll the Iimtations period set out in KRS 342.125(8).
W di sagr ee.

KRS 342. 265(5) applies to “an application for
resolution of claim” while KRS 342.185(1) refers to “an
application for adjustnment of claim” Based upon their plain
| anguage, we construe these statutes as being applicable to
initial clainms for workers’ conpensation benefits, rather than
to notions to reopen workers’ conpensation clains. Mreover,
al t hough KRS 342. 265(5) and KRS 342.185(1) are general statutes
of limtations, the four-year limtations period set out in KRS
342.125(8) deals specifically with the reopening of a claim It
is well established that when two statutory provisions deal with
a simlar subject nmatter, the specific statute controls over the

general statute. Boyd v. C & H Transportation, Ky., 902 S. W 2d

823, 824 (1995): Land v. Newsone, Ky., 614 S.W2d 948 (1981).

As KRS 342.125(8) specifically and unanbi guously addresses the
filing deadline for the reopening of a claim it clearly applied

in the situation before us on appeal.



Baker next argues that the ALJ shoul d have applied KRS
342. 730, concerning anong other things the determ nation of
disability income benefits, so as to extend the statute of
[imtations. Baker relies upon the portion of KRS 342.730(1) (b)
whi ch provi des:

Any tenporary total disability period within

t he maxi num period for permanent, parti al

di sability benefits shall extend the maxi mum

period but shall not nake payable a weekly

benefit exceeding that determned in

subsection (1)(a) of this section.
Contrary to Baker’s contention, we construe this provision as
applying only to the duration of pernmanent partial disability
benefits, and not to the establishnment or extension of the
[imtations period which is applicable to either an initia
filing or a reopening. Sinply put, this statute has no
rel evance to the limtations period set out in KRS 342.125(8).

Next, Baker contends that the city is estopped from
asserting a statute of limtations defense because of its
post surgery paynment of TTD benefits to hi m between August 29,
2000, and March 24, 2001. Baker in effect argues that the
city’'s voluntary paynment of benefits precluded himfrom bringing
an action within the proper limtations period, that the
paynments lulled himinto a period of conplacency, and that the

city failed to advise himthat the limtations period would end

on Decenber 12, 2000. According to Baker, these factors are



sufficient to estop the city frominvoking the protections of
KRS 342.125(8).

Al t hough Baker does not identify a specific estoppe
t heory, we construe his argunent as relying upon the doctrine of
equi tabl e estoppel. The essential elenents of that doctrine
are:

(1) conduct which anobunts to a fal se
representati on or conceal nent of nmateri al
facts, or, at least, which is calculated to
convey the inpression that the facts are

ot herwi se than, and inconsistent wth, those
whi ch the party subsequently attenpts to
assert; (2) the intention, or at |east the
expectation, that such conduct shall be
acted upon by, or influence, the other party
or ot her persons; and (3) know edge, actua
or constructive, of the real facts. And,
broadl y speaking, as related to the party
claimng the estoppel, the essentia

el enents are (1) |lack of know edge and of

t he neans of know edge of the truth as to
the facts in question; (2) reliance, in good
faith, upon the conduct or statenments of the
party to be estopped; and (3) action or

i nacti on based thereon of such a character
as to change the position or status of the
party claimng the estoppel, to his injury,
detrinent, or prejudice.

Wei and v. Board of Trustees of Kentucky Retirenent Systens, Ky.,

25 S.W3d 88, 91 (2000)(quoting Electric and Water Pl ant Board

of Gty of Frankfort v. Suburban Acres Devel opnent, Inc., Ky.,

513 S.W2d 489, 491 (1974)).
Clearly, the facts herein do not satisfy the

requi renents for equitable estoppel. The city’' s paynent of



voluntary TTD benefits, consistent with its obligation under KRS
Chapter 342, was not conduct which anmounted to a false
representation of a material fact. Further, it cannot be said

t hat Baker | acked the neans to acquire know edge regarding the
l[imtations period set out in KRS 342.125(8). Hence, no basis
exi sts for applying the doctrine of equitable estoppel so as to
deprive the city of its limtations defense.

Next, Baker contends that his notion to reopen should
be controlled by the statute of limtations in effect on the
date of his injury, with the result that his reopening could be
made “at any tinme” upon proof that one of the permssible
grounds for reopening existed. However, this issue was

specifically addressed in Meade v. Reedy Coal Co., Ky., 13

S.W3d 619, 622 (2000), which held that “[t] he four year
[imtation contained in KRS 342.125(8) governs the reopeni ng of
cl ai ms decided prior to Decenber 12, 1996.” As the parties
settled this case on June 11, 1996, the four-year |limtations
period set out in KRS 342.125(8) is clearly applicable.

Finally, Baker contends that KRS 342.125(8) violates
Section 54 of the Kentucky Constitution, which provides that
“the General Assenbly shall have no power to limt the anmobunt to
be recovered for injuries resulting in death, or for injuries to

person or property.” W disagree.



KRS 342.395(1) provides in relevant part that:

Where an enployer is subject to this
chapter, then every enpl oyee of that

enpl oyer, as a part of his contract of
hiring or who may be enpl oyed at the tine of
t he acceptance of the provisions of this
chapter by the enployer, shall be deened to
have accepted all the provisions of this
chapter and shall be bound thereby unless he
shall have filed, prior to the injury or

i ncurrence of occupational disease, witten
notice to the contrary with the enpl oyer

and the acceptance shall include all of the
provi sions of this chapter with respect to
traumati c personal injury, silicosis, and
any ot her occupational disease.

Greene v. Caldwell, 170 Ky. 571, 186 S.W 648 (1916),

established that the rights guaranteed by Section 54 of the
Constitution could be waived by an enpl oyee who nade a
voluntary, affirmative election to accept the benefits of the

Wor knen' s Conpensation Act. Subsequently, in Wlls v. Jefferson

County, Ky., 255 S.W2d 462 (1953), the Suprene Court upheld the
constitutionality of KRS 342.395 and concl uded that a wai ver of
Section 54 could be activated by an enpl oyee’ s inplied
acceptance of the Wbrkers’ Conpensation Act as provided by KRS
342. 395.

Here, there is no allegation that Baker ever filed a
rejection of workers’ conpensation coverage, and his decision
not to follow such a course of action is dispositively shown by
his prior acceptance of coverage and his current notion to

reopen. Hence, pursuant to KRS 342. 395, Baker is deened to have



voluntarily accepted all provisions of Chapter 342 including KRS
342.125(8). It follows, therefore, that Section 54 is not

viol ated by the application of the limtations provisions of KRS
342.125(8) to Baker’'s notion to reopen. As stated in Geen, 186
S.W at 652,

in this legislation the General Assenbly did
not arbitrarily or at all undertake to limt
t he amobunt of recovery. It nerely proposed
a statute to a certain class of people for

t heir individual acceptance or rejection.

It did not assune to deprive these cl asses
or individuals wthout their consent of any
constitutional rights to which they were
entitled. The CGeneral Assenbly nerely
afforded by this legislation a neans by and
t hrough whi ch indi vi dual s conposi ng cl asses
m ght legally consent to limt the anmount to
whi ch the individual would be entitled if
injured or killed in the course of his

enpl oynent .

See al so Brooks v. University of Louisville Hospital, Ky., 33

S.W3d 526 (2000); Edwards v. Louisville Ladder, Ky. App., 957

S.W2d 290 (1997).
For the foregoing reasons, the board’ s opinion is
af firmed.

ALL CONCUR
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