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BEFORE: BUCKI NGHAM GUI DUGLI AND SCHRCDER, JUDGES.

GQUIDUG.I, JUDGE. In this discrimnation action, D ane W

Si npson (hereinafter “Sinpson”) has appeal ed fromthe Fayette
Circuit Court’s April 10, 2002, sunmary judgnent in favor of
Lexi ngt on- Fayette Urban County Governnent (hereinafter “LFUCG")
and Walter F. Skiba (hereinafter “Skiba”) and fromthe August

20, 2002, order denying her notion to alter, vacate or amend.



Havi ng revi ewed the parties’ briefs and oral argunents, the
record, and the applicable case law, we affirm

Sinpson is an African-Anerican female with a date of
birth of March 27, 1952. She began working for LFUCG in 1988 as
a Human Resources Specialist and at the tinme of her |awsuit was
a Human Resources Anal yst. On August 27, 1997, Sinpson filed a
charge of discrimnation with the Kentucky Conmm ssion on Human
Ri ghts, alleging racial and sexual discrimnation due to actions
taken by Skiba, the Director of Human Resources. She received a
right to sue letter in 1998, and on Septenber 28, 1998, Sinpson
filed a nultiple-count verified conplaint in Fayette Circuit
Court agai nst LFUCG and Skiba. In her conplaint, Sinpson nade
al l egations of (1) race, gender and/or age discrimnation in
vi ol ation of KRS Chapter 344 agai nst LFUCG and Ski ba; (2)
retaliation agai nst LFUCG and Ski ba; (3) fraud, deceit and
m srepresentati on agai nst Ski ba; (4) defamation of character
agai nst Skiba; (5) intentional infliction of enotional and
physi cal distress and outrageous conduct agai nst Skiba; and (6)
vi ol ations of the Equal Pay Act agai nst LFUCG and Ski ba. She
requested a jury trial and judgnents agai nst both LFUCG and
Ski ba for actual, general, conpensatory, and punitive danages.
Bot h LFUCG and Skiba filed answers to Sinpson’s conplaint, and

requested that the suit be dism ssed for various reasons.



LFUCG and Ski ba noved for sunmary judgnment on January
30, 2000, arguing that many of Sinpson’s clains were barred by
t he doctrine of sovereign inmunity, that she failed to establish
a prima facie case to support several of her clains, and that
she failed to prove any adverse job action. Prior to the
hearing on the notions, the suit was placed into abeyance to
all ow the Suprenme Court to decide several cases regarding
sovereign imunity. Once those cases were decided, Sinpson
filed her response to LFUCG s notion. The circuit court held a
hearing on the notions for sumary judgnent on August 17, 2001,
after which Sinpson filed her response to Skiba’ s notion. Upon
the filing of LFUCG s reply and copies of the depositions the
parties intended to rely upon, the matter was submtted for a
deci si on.

On April 10, 2002, the circuit court entered an order
granting LFUCG s and Skiba s notions for summary judgnent as
fol | ows:

Thi s case cane before the Court on the

Defendant[]s[‘] Mdttion[s] for Summary

Judgnent. Plaintiff filed clains for race,

gender and/or age discrimnation;

retaliation; fraud, deceit, and

m srepresentation; defamation of character;

intentional infliction of enotional and

physi cal distress; and clains under the

Equal Pay Act. Having heard from al

parties, the Court rules as follows:

1. Kentucky law bars Plaintiff’s conmon | aw
tort clainms under the doctrine of



sovereign imunity. Thus, Defendant
Lexi ngt on- Fayette Urban County
Governnent’s Motion for Summary Judgnent
is granted as to Plaintiff’s clains of
fraud, deceit, m srepresentation,
defamati on of character and intentiona
infliction of enption and physica

di stress/ outrageous conduct.

Plaintiff, based on the evidence
presented to the Court, has not
established a prima facie case of wage
discrimnation. Plaintiff has not shown
that Defendant paid Plaintiff a | oner
sal ary than wages paid to another for
work requiring the sanme skill and
perfornmed under simlar conditions.
Thus defendant LFUCG s Motion for
Summary Judgnent as to Plaintiff’s Equa
Pay Act claimis granted.

Plaintiff has not established a prim
faci e case of race, age and gender

di scrim nation because Plaintiff has not
presented evidence that Plaintiff was
subj ected to an adverse enpl oynent

deci sion on the basis of her race, age
or gender. Thus the Mdtion for Sunmary
Judgnment shoul d be grant ed.

The Court hol ds that Defendant LFUCG s
and Defendant Skiba's Mtion for Sunmary
Judgnent as to the retaliation claim
nmust be granted because the Court finds
there is insufficient evidence to
establish a prima facie retaliation
claim Specifically the Court holds
that Plaintiff did not produce any

evi dence that Defendants participated in
actionable retaliatory conduct agai nst
Plaintiff.

As to Plaintiff’s claimof intentiona
infliction of enotional

di st ress/ outrageous conduct the Court
grants Defendant Skiba's Mtion for
Summary Judgnent because Plaintiff has
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not shown such outrageous conduct that
woul d of fend generally accepted
st andards of decency.

6. Defendant Skiba's Motion for Summary
Judgnent is granted as to Plaintiff’s
cl aim of defamati on because the
conmuni cations in question are
absolutely privileged fromsuit.
7. For the foregoing reasons, the
Def endants’ Motions for Sunmary Judgment
are SUSTAI NED
Si npson then filed a notion to alter, vacate or anend
the circuit court’s summary judgnent. |In her notion, Sinpson
relied upon deposition testinony to argue the existence of a
hostil e work environnent and upon case | aw hol di ng that
di scrim natory workpl ace harassnent clains are rarely summarily
di sm ssed. LFUCG and Skiba filed a joint response, arguing that
even if Sinpson had pled a hostile work environnent, which they
argued she did not, the allegations she relied upon failed to
support her claim Furthernore, they argued that the circuit
court properly granted sunmary judgnent on the remaining clains.
On August 20, 2002, the circuit court entered an order
denying Sinpson’s notion to alter, vacate or anend as foll ows:
This matter canme before the Court on
Plaintiff’s Motion to Alter, Vacate or
Arend. Plaintiff argues that the Court
i ssued its previous opinion wthout regards
to the law or a thorough review of the
record. The Court, having further reviewed
the record and havi ng extensively consi dered

the law now rules as follows on Plaintiff’s
Motion to Alter, Vacate or Anend.



Steel vest, Inc. v. Scansteel Service
Center, Inc., Ky., 807 S.W2d 476[, 483]
(1991) states that “summary judgnment is to
be cautiously applied. . . . [and] used
[]to termnate litigation when, as a matter
of law, it appears that it would be
i npossi ble for the respondent to produce
evidence at the trial warranting a judgnent
in his favor and against the novant.[']” CR
56. 03 states: “The judgnment sought shall be
rendered forthwith if the pleadings,
depositions, answers to interrogatories,
sti pul ati ons, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and the noving party is
entitled to judgnent as a matter of |aw”
The Court, in making its decision, has kept
the appropriate standard in m nd and thus
has rul ed accordingly.

The Court holds that the doctrine of
sovereign imunity bars Plaintiff’s conmon
aw tort claimpursuant to the Kentucky
Constitution, unless the |egislature has
expressly wai ved such inmunity. The Court
al so notes that Wthers v. University of
Kentucky, Ky., 939 S. W2d 340, 345 (1997)
affirmed the right of the Commonwealth to
immunity fromsuit absent an explicit waiver
of such by the CGeneral Assenbly. The Court
again holds that [Defendant’s] Modtion for
Summary Judgnent as to the clains of fraud,
deceit, m srepresentation, defamation and
intentional infliction of enotional and
physi cal distress is SUSTAI NED

Wth the above analysis, the Court also
hol ds that sovereign inmunity bars
Plaintiff’s claimunder the Equal Pay Act.
The Court further points out that Plaintiff
has not nmet her burden of establishing a
prima facie clai munder the Equal Pay Act.
Kent ucky | aw prohibits an enpl oyer from pay
di scrimnation by making it unlawful for the
enpl oyer to pay any enpl oyee of the opposite
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sex at a lower rate for conparabl e work
requiring the sane skill and effort. The

| aw does allow for pay differentials
pursuant to an established seniority system
or nerit system Enployers can defend

agai nst charges of wage discrimnation where
the differentials are based on a bona fide
use of ‘other factors than sex.’ Washi ngton
County v. Qunther, 452 U S. 161, 170; 101
S.Ct. 2242, 2248; 68 L.Ed.2d 751 (1981).

In the present case, the Court is
pressed to find where Plaintiff has proved a
pay differential based on the sex of an
enpl oyee. Regardless, the Court does hold
t hat the Defendants have been successful in
establishing that the wage systemin pl ace
is nondiscrimnatory. The Defendants have
extensively detailed the process by which
Lexi ngt on Fayette Urban County Gover nnent
enpl oyees are paid and the factors
considered in determ ning wage pay. The
Court is satisfied that the Defendants have
a conpl ex nmethod of determ ning the
appropriate enpl oyee wage conpensati on and
it is not believed that the said nethod
consi ders the sex of the enpl oyee. The
Court thus SUSTAINS the Defendants’ Mbtion
for Sunmary Judgnment as to the Plaintiff’s
cl ai m of wage discrimnation.

The Plaintiff has alleged that the
Def endants have di scri m nated agai nst her on
t he basis of race, gender and/or age.
Plaintiff, to neet her prima facie case of
di scrimnation as set forth in her
conpl aint, must prove that: (1) she was a
menber of a protected class; (2) she applied
for and was qualified for the position; (3)
she was subjected to an adverse enpl oynent
decision; and (4) that a simlarly situated
enpl oyee outside the protected
cl assification was not subject to the
adverse enpl oynent action. St. Mary’'s Honer
Center v. Hicks, 509 U S 502, 113 S. C.
2742, 125 L.Ed.2d 407 (1993). If the
Plaintiff nmeets her burden, then the




Def endant is required to refute the burden
by articulating a legitinate,

nondi scrim natory reason for the enpl oyee's
rejection. MDonnell Douglas Corp. v.
Green, 411 U S 792, 93 S.Ct. 1817, 36

L. Ed. 2d 668 (1973).

The Court again holds that the
Plaintiff has not net her burden of proof.
The Court feels that while Plaintiff is a
menber of a protected class, she has not
proved that she was subjected to an adverse
enpl oynment deci sion due to her race, age or
gender. Plaintiff’s own testinony indicated
she had no evidence she was not pronoted
because of her race. 1In any event, the
Court further holds that the evidence in the
record proves that the Defendants indeed
have | egitimate, nondi scrimnatory reasons
for not choosing Plaintiff to fil
particul ar positions. Such reasons include
the fact that Plaintiff was not as qualified
or experienced as other applicants. For
t hese reasons, the Court SUSTAINS the
Def endants’ Modtion for Sumrmary Judgnent as
to the Plaintiff’s clains of discrimnation
based on race, gender or age.

The Court al so SUSTAI NS Def endant
Skiba's Motion for Summary Judgnent as to
Plaintiff’s clainms of fraud, deceit and
m srepresentation. The Court does not find
sufficient evidence in the record to support
this claimto continue forward. The sane is
true for Plaintiff’s clainms for outrageous
conduct and intentional infliction of
enotional distress. Taken in the |ight nost
favorable to Plaintiff, the Court does not
bel i eve the conduct conplained of rises to
the | evel of outrageousness required by
Kentucky law. Thus, the Court SUSTAINS the
Def endant’ s Motion for Summary Judgnent as
to Plaintiff’s claimfor outrageous conduct
and intentional inflection of enotional
di stress.



The Plaintiff has also nmade a claimfor
defamati on. The Court hol ds that Kentucky
| aw deens communi cati ons about an enpl oyee’s
j ob performance absolutely privileged from
suit. The Court rules that Plaintiff’s
defamation claimis barred by absol ute
privilege based on Plaintiff’s claimand
t hus SUSTAINS Defendant’s Mtion for Sunmary
Judgnent .

The Plaintiff's conplaint sets for[th]
a claimfor retaliation against the
Def endants based on Plaintiff filing an
enpl oynent discrimnation claim To prove
such a claim the Plaintiff nust prove that:
(1) she was engaged in a protected activity,
(2) she was di sadvantaged by an act of her
enpl oyer, and (3) there was a causa
connection between the activity engaged in
and the enployer’s act. Barnett v. Dept. of
Veteran's Affairs, 153 F.3d 338, 343 (6'"
Cr. 1998). |If the Plaintiff neets this
burden by proving each of these three
el enents, the enployer may then articulate a
legitimate, non retaliatory reason for the
action. Id.

The Court, after thoroughly | ooking
t hrough the record, is pressed to find any
evidence to indicate that the Plaintiff was
retaliated against. The Plaintiff was never
denoted nor given a decrease in pay. The
Plaintiff’s own testinony reveals that she
was never disciplined or suspended. The
stated instances involving office furniture,
office relocation and the souvenir dol
gi ven to anot her enpl oyee do not rise to the
| evel of retaliation in this Court’s
opi nion. Even considering all the instances
together, in the light nost favorable to the
Plaintiff, the Court does not feel the
Plaintiff has been retaliated agai nst by
LFUCG Wth the Summary Judgnent standard
in mnd, the Court does not find that there
is any evidence of retaliation by Defendant
LFUCG and SUSTAINS the Motion for Sunmary
Judgnent .



The Court al so SUSTAI NS Def endant
Skiba's Motion for Summary Judgnent as to
Plaintiff’s claimfor retaliation. The
Court notes that Defendant Skiba and the
Plaintiff obviously have not had the idea
wor ki ng rel ati onshi p, but the Court does not
believe the Plaintiff has proved a claimfor
retaliation. The Court does not see where
Plaintiff has suffered job detrinent.
Plaintiff’s own deposition states she had
not ever been suspended or formally
di sciplined. The Court is of the opinion
that a retaliation clai mneeds sonething
nore concrete than what Plaintiff has
presented. While the Court synpathizes with
Plaintiff’s situation, as a matter of |aw,
it is of the opinion that Plaintiff has not
produced enough evi dence indicating job
detrinent as a result of engaging in
protected activity. This is a final and
appeal abl e Order.

Thi s appeal foll owed.

On appeal, Sinpson argues that the circuit court
i nproperly granted summary judgnent because several genuine
i ssues of material fact still exist. In particular, she argues
that she in fact presented evidence sufficient to establish a
prima facie case on her clainms, that LFUCG has no inmunity from
the Equal Pay Act, that the deposition testinony of Darrylyn
Conbs constituted binding judicial adm ssions, and that the
circuit court erred in dismssing her common | aw clains for

intentional infliction of enotional distress and defamation.?

! Sinpson has not raised as an issue the circuit court’s entry of summary
j udgrment on her claimof fraud, deception and m srepresentation. Therefore,
that ruling shall stand wi thout the necessity for further review
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Bot h LFUCG and Skiba filed briefs opposing Sinpson’s argunents,
to which Sinpson filed reply briefs.

STANDARD OF REVI EW

In Lewis v. B&R Corporation, Ky.App., 56 S.W3d 432

(2001), this Court detailed the standard of review applicable in
appeal s from summary judgnents:

The standard of review on appeal when a
trial court grants a notion for summary
judgnment is "whether the trial court
correctly found that there were no genui ne
issues as to any material fact and that the
noving party was entitled to judgnent as a
matter of law. " The trial court nust view
the evidence in the |light nost favorable to
t he nonnovi ng party, and summary judgnent
shoul d be granted only if it appears

i npossi bl e that the nonnoving party will be
able to produce evidence at trial warranting
a judgnment in his favor. The noving party
bears the initial burden of show ng that no
genui ne issue of material fact exists, and
then the burden shifts to the party opposing
summary judgnent to present "at | east sone
affirmative evidence show ng that there is a
genui ne issue of material fact for trial."
The trial court "nust exam ne the evidence,
not to decide any issue of fact, but to

di scover if a real issue exists.” Wile the
Court in Steelvest used the word

"I npossible" in describing the strict
standard for summary judgnent, the Suprene
Court |ater stated that that word was "used
in a practical sense, not in an absolute
sense." Because sunmary judgnent invol ves
only |l egal questions and the existence of
any disputed material issues of fact, an
appel | ate court need not defer to the trial
court’s decision and will review the issue
de novo. (citations in footnotes omtted).
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Ild. at 436. Wth this standard in mnd, we shall reviewin turn
each of the preserved issues Sinpson raised in her conplaint.?

| . KRS CHAPTER 344 ALLEGATI ONS CF RACE, GENDER AND/ OR AGE
DI SCRI M NATI ON

Si npson argues that the circuit court erred in
granting a summary judgnment on the issue of discrimnation as
genui ne issues of material fact existed, which should have been
submtted to a fact-finding jury. The circuit court held that
al t hough Si npson was a nenber of a protected class, she failed
to establish that she had been subjected to an adverse
enpl oyment decision. Here, she argues that she presented
sufficient evidence of both direct and indirect discrimnation
to establish a prima face case, and argues that this evidence
shoul d have all owed her to defeat LFUCG s notion for summary
judgnent. She al so argues that KRS Chapter 344 allows for
individual liability for supervisors, so that her clai ns agai nst
Ski ba should be allowed to continue. On the other hand, LFUCG
argues that, as a matter of law, Sinpson has failed to establish
a prima facie case of race, gender or age discrimnation, either
t hrough direct or circunstantial evidence. Although Sinpson was

a nmenber of a protected class, she could not establish that she

2 Sinpson did not allege any comon | aw cl ai ns agai nst LFUCG i n her conpl aint;
her clains agai nst LFUCG were limted to discrinmination, retaliation, and
viol ations of the Equal Pay Act. She only alleged comon | aw cl ai ns agai nst
Ski ba. Therefore, we shall ignore those portions of the circuit court’s
orders granting summary judgnent to LFUCG on Sinpson’s conmon | aw cl ai ns as
she did not allege any such clai ns agai nst LFUCG
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had been subjected to an adverse enpl oynent deci sion or that she
was rejected for different positions on the basis of her race,
gender or age.

In KRS 344.040(1) of the Kentucky Cvil Rights Act,
which mrrors its federal counterpart, the CGeneral Assenbly nmade
it an unlawful practice for an enpl oyer:

To fail or refuse to hire, or to discharge
any individual or otherwise to discrimnate
agai nst an individual with respect to
conpensation, terns, conditions, or
privileges or enploynent, because of the

i ndi vidual’s race, color, religion, nationa
origin, sex, age forty (40) and over,
because the person is a qualified individua
with a disability, or because the individua
is a snoker or non-snoker, as long as the
person conplies with any workpl ace policy
concer ni ng snoki ng.

In McDonnell Douglas Corp. v. Green, 411 U. S. 792, 36 L.Ed.2d

668, 93 S.Ct. 1817 (1973), the United States Suprenme Court set
out the requirenents to establish a prima facie case of
di scri m nati on:

This may be done by showing (i) that he
bel ongs to a racial mnority; (ii) that he
applied and was qualified for a job for

whi ch the enpl oyer was seeki ng applicants;
(iii) that, despite his qualifications, he
was rejected; and (iv) that, after his
rejection, the position renmai ned open and
t he enpl oyer continued to seek applicants
from persons of conplainant’s

qual i fications.

Id. at 802. 1In a footnote, the Suprenme Court noted that the

facts would vary fromcase to case, and that the proof necessary
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to establish a prima facie case would not be applicable in every
case. Once a prima facie case is established, “[t]he burden
then nmust shift to the enployer to articulate sone legitimate,
nondi scrimnatory reason for the enployee's rejection.” 1d.
Finally, “should the defendant carry this burden, the plaintiff
nmust then have an opportunity to prove by a preponderance of the
evidence that the legitimate reasons offered by the defendant

were not its true reasons, but were a pretext for

discrimnation.” Texas Dept. of Community Affairs v. Burdine,

450 U. S. 248, 253, 67 L.Ed.2d 207, 215, 101 S.Ct. 1089, 1093

(1981). See also St. Mary’'s Honor Center v. Hicks, 509 U S

502, 125 L. Ed.2d 407, 113 S.Ct. 2742 (1993).

LFUCG concedes, and we agree, that Sinpson has net the
first prong of the prima facie case as she is an African-
American femal e over the age of forty. However, she failed to
establish that she had been subjected to an adverse enpl oynent
action due to her race, gender or age because she had never been
denot ed, suspended or even formally disciplined. Furthernore,
LFUCG did an excellent job in its brief detailing the reasons
why Sinpson’s failure to receive the three positions for which
she applied were not the result of any type of discrimnation,
but rather were the result of |ack of experience on her part or

better qualifications of other candidates.
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Al t hough we are inclined to agree with LFUCG s
argunent that Sinpson failed to assert a claimof discrimnation
based upon a hostile work environnent, we shall neverthel ess
review this issue.

In order to establish a racially hostile
wor k environnment under Title VII, the
plaintiff nust show that the conduct in
guestion was severe or pervasive enough to
create an environnment that a reasonable
person woul d find hostile or abusive, and
that the victimsubjectively regarded it as
abusive. . . . The plaintiff nust also
prove that his enployer ‘tolerated or
condoned the situation,” or knew or should
have known of the alleged conduct and did
nothing to correct the situation.

Smith v. Leggett Wre Co., 220 F.3d 752, 760 (6'" Cir. 2000).

Al t hough we are aware of our decision in Kirkwood v.

Courier-Journal and Louisville Tinmes Co., Ky.App., 858 S.W2d

194, 198, that “[c]lains of discrimnatory workplace harassnent
are rarely sunmmarily dism ssed where there is any col orable

evi dence of such harassnent[,]” we agree with LFUCG that Sinpson
has not presented sufficient objective or subjective evidence of
a hostile work environnent to defeat a notion for sunmary
judgment. A nere belief that Skiba was a racist and taking

of fense at Skiba's gift of a souvenir “mammy” doll to another
enpl oyee, along with Sinpson’s other allegations, do not even

coll ectively create evidence of a hostile work environnent.
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Based upon the evidence she presented, we cannot hold
that the circuit court erred in granting a summary judgnent on
her discrimnation claimbecause Sinpson failed to establish a
prima face case and there are no genuine issues of material fact
to be deci ded.

I'1. RETALI ATl ON

In Count Il of her conplaint, Sinpson detailed her
retaliation clains against both LFUCG and Ski ba, alleging a
violation of KRS 344.280 in that they retaliated agai nst her
after she had opposed “certain of Defendants’ unlawf ul
practices.” Sinpson had conpleted and filed a charge of
discrimnation formw th the Kentucky Conm ssion on Human Ri ghts
on August 22, 1997, alleging race and sex discrimnation in that
Skiba told her that mnorities were responsible for the majority
of workpl ace violence, that he refused to speak to her and told
others not to talk to her, and that he thwarted her attenpts to
transfer out of the departnent. The circuit court granted
summary judgnents on this issue to both LFUCG and Ski ba, hol di ng
that Sinpson failed to establish a prim facie case of

retaliation pursuant to Barnett v. Dept. of Veteran’s Affairs,

153 F.3d 338, 343 (6'" Gir. 1998). On appeal, Sinpson argues
that the deposition testinony she presented was sufficient to
allow her claimfor retaliation to go to a jury and that the

trial court ignored evidence favorable to her in making its
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decision. On the other hand, LFUCG maintains that the circuit
court properly granted a summary judgnent in its favor because
the clains of retaliation Sinpson asserted did not establish a
tangi bl e enpl oynent action relating to her conpensation or the
terms of her enploynment. Skiba, in turn, argues that KRS
Chapter 344 does not create a private cause of action agai nst
supervisors in their individual capacities. Al though it appears
that Chapter 344 does allow for retaliation suits agai nst
supervisors in their individual capacities unless protected by

qualified immunity,?

we need not address Skiba' s argunent because
we agree with the circuit court that Sinpson has not established
a prima facie case of retaliation.

In Kentucky Center for the Arts v. Handl ey, Ky., 827

S.W2d 697 (1991), this Court addressed the necessary el enents
to establishing a prina facie case of retaliation: “The
plaintiff, in making out a prima facie case, nust show that 1)
she engaged in a protected activity, 2) she was di sadvant aged by
an act of her enployer, and 3) there was a causal connection
between the activity engaged in and the enployer’s act.” Id. at

701. In Mrris v. O dham County Fiscal Court, 201 F.3d 784 (6'"

Cir. 2000), the 6'" Circuit Court of Appeals held that a Title
VIl plaintiff nust also prove that the defendant took an adverse

enpl oynment action agai nst her, which would include hiring,

3 See Morris v. O dham County Fiscal Court, 201 F3d 784 (6'" Cir. 2000).
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firing, failing to pronote, reassignnent, or a significant

change in benefits. See also Burlington Industries, Inc. v.

Ellerth, 524 U. S. 742, 118 S. Q. 2257, 141 L.Ed.2d 663 (1998).
Furt hernore, personal dislike has been held not to equal a

discrimnatory aninus. Barnett v. Dept. of Veterans Affairs,

153 F.3d 338 (6'" Gir. 1998).

In the present case, we hold that the actions Sinpson
has set forth as evidence of retaliation do not neet the
standard required under the |aw and that she has failed to
establish that she experienced any adverse job action. Sinpson
was never fired or denoted, nor were her benefits or job
responsi bilities changed. Her relocation to a snmaller office to
make room for a copy room Skiba s |ate approval of new office
furniture for her, the change of the office to non-snoking
status, the gift of a souvenir doll to another enployee, and the
review of her work by Skiba do not rise, either separately or as
a whole, to an actionable level of retaliation. The situation
bet ween Si npson and Ski ba appears to nore one of persona
dislike, which is sinply insufficient to establish
di scrim natory ani nus.

The circuit court properly granted a summary j udgnent

on Sinpson’s retaliation claim
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[11. DEFAVATI ON

In her conplaint, Sinpson alleged a defamation claim
agai nst Ski ba, stating that he had “engaged in conduct designed
to defame Plaintiff’s character in an attenpt to downplay his
discrimnatory actions taken against Plaintiff.” In their
answer, LFUCG and Ski ba argued that any communi cati ons about
Si npson were not published outside the |egitimte business
affairs of LFUCG and were privileged. The circuit court held
t hat the conmuni cations? in question were absolutely privil eged
fromsuit because they were about an enpl oyee’ s job performance.
Si npson now argues that Skiba s actions were not protected by
sovereign imunity and that the circuit court’s dism ssal of
this claimwas in error. W disagree.

In Colunbia Sussex Corp., Inc. v. Hay, Ky.App., 627

S.W2d 270 (1981), this Court addressed the tort of defamation.
In order to establish an action for defamation, a plaintiff nust
show. 1) defamatory | anguage; 2) about the plaintiff; 3) that
is published; and 4) that causes injury to the reputation. |1d.
at 273. However, the defendant is entitled to affirmatively

pl ead the defense of privilege, as was done in the present

matter. The circuit court nust determ ne the question of

“1In his brief, Skiba notes that these allegations were that Skiba told

Si npson and others that she had “screwed up” a job packet, which had to be
redone, and that Skiba had witten a letter to other departnent heads to
assist her in a position transfer. Sinpson never saw the letter or knew what
it said.
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privilege as a matter of law. Caslin v. CGeneral Electric Co.,

Ky. App., 608 S.W2d 69 (1980). 1In Caslin, this Court held that
j ob performance appraisal reports were privileged as they were
communi cations within the conpany that were necessary to its

functioning. See also Rich v. Kentucky Country Day, Inc.,

Ky. App., 793 S.W2d 832 (1990).

We agree with the trial court that the conmunications
in question were privileged as they concerned Sinpson’s job
performance. Therefore, the circuit court properly entered a
sunmary judgnment in Skiba's favor because, as a matter of | aw,
t he conmuni cations were privil eged.

['V. | NTENTI ONAL | NFLI CTI ON OF EMOTI ONAL DI STRESS/ QUTRAGEQUS
CONDUCT

Si npson all eged in her conplaint that Skiba inflicted
upon her severe enotional and physical distress due to his acts,
om ssions, conduct and discrimnation. The circuit court held
t hat the conduct about which Sinpson conplained did not rise to
the | evel of outrageousness required in the Commonweal th in that
it would not offend generally accepted standards of decency. On
appeal , Sinpson argues that her denonstration of a |ong-standing
pattern of discrimnation and retaliation entitles her to
present her evidence to a jury, and that therefore the circuit
court inproperly entered a sunmary judgment agai nst her. Ski ba,

on the other hand, argues that even in a |light nost favorable to
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her, the allegations Sinpson nade do not rise to the |evel of
out rageousness necessary for her to defeat a notion for sunmary
j udgnent .

In Kraft v. Rice, Ky., 671 S.W2d 247 (1984), the

Suprene Court of Kentucky adopted the Restatenent (Second) of
Torts 8 46, which defines the tort of outrageous conduct as
follows: “(1) One who by extrenme and outrageous conduct
intentionally or recklessly causes severe enotional distress to
another is subject to liability for such enotional distress, and
if bodily harmto the other results fromit, for such bodily
harm” In Kraft, the Court held that the alleged harassment --
i ncl udi ng keeping Kraft under surveillance, threatening to put
her husband in jail, and forcing her vehicle off the road --
that took place over a period of nonths was enough to satisfy
the threshold requirenents for the tort of outrageous conduct.

In Humana of Kentucky, Inc. v. Seitz, Ky., 796 SSW2d 1 (1990),

the Suprenme Court went further and set out the four el enent
necessary to sustain a cause of action for outrageous conduct:

1) the wongdoer’s conduct nust be
i ntentional or reckless;

2) the conduct nust be outrageous and
intolerable in that it offends against the
general |y accepted standards of decency and
norality;

3) there must be a causal connection between

t he wrongdoer’s conduct and the enotiona
di stress; and
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4) the enotional distress nust be severe.
Id. at 2-3. In Seitz, the Court determ ned that the conduct
relied upon regarding the circunstances of the birth of Seitz's
stillborn child was not sufficient to establish the tort. Seitz
had of fered proof that she believed the intercomin her room had
been di sconnected, that there was a 12 to 15 mnute lapse in
time between the start of her delivery and the nurses’ arrival
in her room that a nurse told her to shut up, and that a nurse
told her that the baby woul d be di sposed of in the hospital.

In The Kroger Conpany v. WIIgruber, Ky., 920 S. W 2d

61 (1996), however, the Suprene Court of Kentucky found that

W | gruber had presented sufficient evidence to entitle himto
defeat a notion for directed verdict on his claimfor
intentional infliction of enotional distress. The Court

recogni zed that, “[c]itizens in our society are expected to

w thstand petty insults, unkind words and m nor indignities.
Such irritations are a part of normal, every day |ife and
constitute no | egal cause of action.” 1d. at 65. |In his case,
W | gruber presented evidence of Kroger’'s calculated attenpt to
force himto sign a rel ease that woul d exonerate Kroger’s

wrongful discharge of him Finally, in Wlson v. Lowe’s Hone

Center, Ky., 75 S.W3d 229 (2001), the Suprene Court of Kentucky

again held that there was sufficient evidence of intentiona
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infliction of enptional distress to defeat a notion for sumary
judgnent. W Ison, an African-Anerican, had been subject to
raci st remarks by three store managers virtually every day

t hroughout his seven years of enploynent, and that superiors had
taken no action to stop the store managers from continuing this
conduct. In determning that the i ssue should not have been
deci ded on summary judgnent, the Court |ooked to Comment h of §
46 of the Restatenent (Second) of Torts, which provides:

It is for the court to determne, in the

first instance, whether the defendant’s

conduct may reasonably be regarded as so

extrene and outrageous as to permt

recovery, or whether it is necessarily so.

Where reasonable nen differ, it is for the

jury, subject to the control of the court,

to determ ne whether, in the particul ar

case, the conduct has been sufficiently

extrene and outrageous to result in

liability.

In Wlson, the Suprene Court determ ned that based upon the
conduct alleged to have occurred, a jury could have found such
conduct to be intentional, outrageous and intol erable.

In applying the law to the facts of this case, we
agree with Skiba that Sinpson’s allegations, even if true, do
not rise to the |l evel of outrageousness necessary to defeat a
nmotion for summary judgnent. Sinpson clained that Skiba did not
talk to her, that he told other enployees not to talk to her,

that he scrutinized her work, that he gave a souvenir *“mamy”

doll to another enployee, that he told her mnorities were
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responsi ble for the nagjority of workplace violence, and that he
asked her if her niece’'s death was expected. She also clained
that she had to nove froma larger to a smaller office so that
her | arger office could be a copy roomand that there was a
delay in her receiving approval for new officer furniture. Even
if Sinpson’s allegations are true, we cannot conclude that such
conduct rises to the | evel of outrageousness necessary to
establish a claimfor intentional infliction of enotional
di stress. Reasonable m nds would not differ in finding such
conduct not sufficiently extrene or intolerable so as to permt
recovery.

Therefore, the circuit court did not err in granting
Skiba’s notion for summary judgnment on this claim

V. EQUAL PAY ACT

In her conplaint, Sinpson alleged Equal Pay Act®
vi ol ati ons agai nst both LFUCG and Ski ba, claimng that LFUCG
specifically discrimnated agai nst her by paying her at a | ower
rate of wages than simlarly situated mal e enpl oyees and t hat
Ski ba caused or attenpted to cause LFUCG to discrim nate agai nst
her. On the other hand, LFUCG argued that the doctrine of
sovereign imunity operates to protect it fromthis claim 1In

any event, both LFUCG and Ski ba argue that Sinpson failed to

5 KRS 337.420 et seq.
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establish a prima facie case to support her allegations of Equal
Pay Act viol ations.

We shall first address LFUCG s sovereign i munity
argunment. In its order ruling on the notion to alter, vacate or
anend, the circuit court held that sovereign immunity acted to
bar Sinpson’s claim Sinpson now argues that KRS Chapter 337
extends, inits entirety, to state enployees and that a plain
readi ng of the statute reveals a waiver of sovereign imunity by
the General Assenbly. She directs our attention to KRS
337.010(2)(a)(9), which provides a definition of the term
“enpl oyee” to include state governnent workers.® Sinpson al so
directs our attention to OAG 86-73, in which she clains the
Attorney Ceneral stated that LFUCG is not exenpt fromthe
provi sions of KRS Chapter 337.7 W disagree with Sinpson’s
assertions.

In Wthers v. University of Kentucky, Ky., 939 S . W2d

340 (1997), the Suprene Court of Kentucky confirmed that the
Commonweal th is entitled to sovereign imunity unless wai ved by

the General Assenbly. Citing Edel man v. Jordan, 415 U S. 651,

® The definitions contained in KRS 337.010(2) are specifically linmted to KRS
337.275 to 337.325, 337.345 and 337.385 to 337.405. The Equal Pay Act is not
included in any of the sections listed, and has its own definitional section
including a definition of “enployee”.

" OAG 86-73 deals with the Lexington Fayette U ban County Airport Board, not
the Lexi ngton Fayette Urban County Governnent, and the opinion held that
because the Airport Board was not a city, county, or urban county governnent,
it was not exenpted fromthe prevailing wage | aw of KRS 337.010(3)(e). The
opi nion did not state that LFUCG was exenpt from KRS Chapter 337 or even
address the doctrine of sovereign i munity.
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673, 94 S.Ct. 1347, 1361, 39 L.Ed.2d 662, 678 (1974), the
Wthers Court adopted the followng rule: “W wll find waiver
only where stated ‘by the nost express |anguage or by such
overwhel mng inplications fromthe text as [will] |eave no room

for any other reasonable construction.” Mirray v. WI son

Distilling Co., 213 U S. 151, 171, 29 S.Ct. 458, 464-65, 53

L.Ed. 742 (1909).” Wthers, 939 S.W2d at 346.

In the present natter, we disagree with Sinpson’s
argunent that the General Assenbly waived its immunity for suits
i nvol ving the Equal Pay Act. KRS 337.420, the definitiona
section for the Equal Pay Act, defines an enployer in section 2
as “a person who has two (2) or nore enployees within the state

T KRS 337.420(7) then defines a person as “one (1) or
nore individuals, partnerships, corporations, |ega
representatives, trustees, trustees in bankruptcy, or voluntary
associations.” The General Assenbly clearly did not include the
state or any of its political subdivisions or agencies in the
definition of person, as was done in the definitional section of
Kentucky’s Civil Rights Act, KRS Chapter 344. Because we have
determ ned that the General Assenbly did not in any way waive
the Comonwealth’s inmunity fromsuit, we hold that the doctrine
of sovereign inmunity acts to bar Sinpson’ s claimunder the

Equal Pay Act agai nst LFUCG
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Li kewi se, we agree with Skiba s argunment that KRS
Chapter 337 does not create a private cause of action agai nst
supervisors in their individual capacities, so that any claim
agai nst Skiba individually nust fail.

Even if Sinpson could properly have raised an Equal
Pay Act claim her claimwould have fail ed because she failed to
establish a prima facie case of wage discrimnation. “In order
to make out a case under the Act, the [plaintiff] nust show t hat
an enpl oyer pays different wages to enpl oyees of opposite sexes
‘for equal work on jobs the performance of which requires equa
skill, effort, and responsibility, and which are performed under

1

simlar working conditions. Corning G ass Wrks v. Brennan

417 U.S. 188, 195, 94 S. . 2223, 2228, 41 L.Ed.2d 1 (1974).
Once the plaintiff establishes a prinma facie case, the burden
shifts to the enployer to prove that the wage differential falls
under one of the four exceptions.

In the present case, Sinpson failed to establish a
prima facie case because Janes Muschette, the only enpl oyee she
conpared herself to for purposes of her wage discrimnnation
claim earned | ess noney than she did at all relevant tines.
Therefore, the circuit court properly granted a summary j udgnent
to LFUCG and Ski ba on Sinpson’s wage discrimnation claimunder

t he Equal Pay Act.
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CONCLUSI ON

For the foregoing reasons, the Fayette Circuit Court’s
summary j udgnent and order denying the notion to alter, amend or

vacate are affirned.

ALL CONCUR.
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