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BEFORE: DYCHE, JOHNSON AND PAI SLEY, JUDGES.

JOHNSON, JUDGE: This Court granted M chael D. Spalding, Sr.’s
petition for discretionary review of an opinion and order of the
Jefferson Circuit Court entered on July 25, 2002, which affirned
a judgnment of the Jefferson Family Court entered on March 1,
2002. The famly court’s judgnment nodified its earlier order of
child support and ordered Spalding to pay $55.15 per week in
child support conmencing on July 24, 2001, plus $14.85 per week
toward arrearages totaling $18,763.35, for a total weekly

paynment of $70.00. Having concluded that the Jefferson Famly



Court did not err either in establishing the original child
support obligation or in later nodifying that obligation, we
affirm

On May 26, 2000, Timal Hall, the appellee herein,
filed a conplaint with the Jefferson Famly Court all eging that
Spal di ng was the father of her two children! and seeking an
appropriate anmount of child support. On February 27, 2001,
after Spalding admitted to being the father of both children,
the famly court entered an order establishing paternity. On
May 25, 2001, the famly court held a hearing on the issue of
child support which was attended by Hall but not by Spal ding or
his counsel . ?

At the hearing held on May 25, 2001, the famly court
ordered Spalding to pay child support in the anount of $1,226.59
per nmonth. The child support was cal cul ated based upon a
deternmination of the “needs of the child” pursuant to KRS®

403. 211(5), rather than the statutory child support guidelines

! Spal ding and Hall were never narried and ceased |iving together sometine
around May 2000. M chael was born on March 17, 1993, and Mason was born on
Novenber 18, 1994.

2 The original hearing to determne child support was schedul ed for February
26, 2001, but was continued tw ce; once to May 11, 2000, and thereafter to
May 25, 2001. Spalding clains that he went to court on May 11, 2001, but was
told by court personnel that he would receive notice of the new hearing date.
Spal ding clains that he received no notice of the hearing held on May 25,
2001. The famly court accepted Spal ding s explanation and declined to hold
Spal ding in contenpt of court for failing to make child support paynents
pursuant to the order entered on May 25, 2001.

3 Kent ucky Revised Statutes.



under KRS 403.212. Spalding was al so ordered to pay an
addi ti onal amount of $23.41 per nonth, representing arrearages
whi ch had accrued from May 26, 2000, when Hall filed her request
for child support until My 25, 2001, the date the child support
order was entered.*

When Spal ding was jailed on July 24, 2001, on
unrel ated charges, he had not made any child support paynents
pursuant to the order of May 25, 2001. As a result of
Spalding’s failure to nake any child support paynents, on
Cct ober 29, 2001, the Jefferson County Attorney’s O fice
requested that he be held in contenpt of court. On Novenber 16,
2001, Spalding filed a notion for the famly court to nodify his
child support obligation. After several continuances, a hearing
was held on March 1, 2002, and the fam |y court consi dered both
the Jefferson County Attorney’s contenpt notion and Spal ding’s
notion to set aside or nodify the child support order entered
approxi mately nine nonths earlier.

At this hearing, both Hall and Spal di ng presented
evi dence regarding the parties’ relationship and their economc
status during the years 1996 t hrough 2001. Spal ding al so
testified in his own defense on the contenpt notion. The famly
court declined to hold Spalding in contenpt of court for failing

to make any child support paynents, finding that he had not

4 The ampunt of arrearages for that time period total ed $14,719. 08.
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recei ved proper notice of the hearing held on May 25, 2001, when
the child support order was entered. The famly court further
ruled that the original anmount of child support ordered at
$1, 226.59 per nonth woul d rermai n unchanged until Spal di ng becane
incarcerated on July 24, 2001. Finally, the famly court
nodi fied Spalding’s nonthly child support obligation for the
period in which he was in jail and thus |l ess able to earn
income. The famly court ultimately ordered Spal ding to pay
$55. 15 per week in child support and $14. 85 per week on the
arrearages. The child support arrearages included child support
t hat had accrued fromthe date of the original child support
order of May 25, 2001, which established a $1,226.59 nonthly
obligation.?®

Spal di ng appeal ed the order of March 1, 2002, to the
Jefferson Circuit Court. On July 25, 2002, the circuit court
affirnmed the famly court’s order, concluding that the famly
court had not abused its discretion either in first establishing
Spal ding’s child support obligation or in subsequently nodifying
t hat obligation. Spalding then filed a notion for discretionary

review, which this Court granted on Cctober 30, 2002.

® The total arrearage anount of $18, 763.35 breaks down in the follow ng
manner. The original child support obligation of $1,226.59 per nonth was
ordered for the time period fromwhen Hall filed her request for child
support on May 26, 2000, until the time Spal ding was incarcerated on July 24,
2001. Arrearages fromthis tinme period totaled $17,164.00. The fina
$1,599.35 in arrearages reflects the $70.00 per nonth obligation which becane
ef fective when Spal ding was incarcerated on July 24, 2001, until the date the
nodi fied child support order was entered on March 1, 2002
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Spal ding’s first and primary claimof error is that
the famly court erred in establishing his original child
support obligation at $1,226.59 per nonth. Specifically,
Spal di ng ar gues:

On May 25, 2001, the court entered its
original child support paynment order w thout
regard to the statutory child support
gui del i nes set out in KRS 403.212.

Instead, the court nerely accepted M.
Hal | s specul ative estimate of $1, 250. 00 per
nmonth [ ] at face val ue and w t hout
consulting the guidelines at all. The

evi dence was, therefore, insufficient for
the court to enter this paynment order.

Mor eover, no reason for deviating fromthe
gui delines was noted in the record [citation
to record omtted].

The resolution of this alleged error rests on the
interpretation and construction of two statutory provisions
found under KRS 403.211. Since the exact |anguage of these
provisions is crucial to our decision, we wll set out the
rel evant provisions in full. KRS 403.211(2) provides:

At the tine of initial establishnment of
a child support order, whether tenporary or
permanent, or in any proceeding to nodify a
support order, the child support guidelines
in KRS 403. 212 shall serve as a rebuttable
presunption for the establishnent or
nodi fication of the amount of child support.
Courts may deviate fromthe guidelines where
t heir application would be unjust or
i nappropriate. Any deviation shall be
acconpanied by a witten finding or specific
finding on the record by the court,
speci fying the reason for the deviation.

KRS 403. 211(5) provides:



When a party has defaulted or the court

is otherwi se presented with insufficient

evi dence to determ ne gross inconme, the

court shall order child support based upon

the needs of the child or the previous

standard of living of the child, whichever

is greater. An order entered by default or

due to insufficient evidence to determ ne

gross incone may be nodified upward and

arrearages awarded fromthe date of the

original order if evidence of gross incone

is presented within two (2) years which

woul d have established a higher anount of

child support pursuant to the child support

gui delines set forth in KRS 403. 212.

Spal di ng argues that establishing a child support
obl i gati on based upon the “needs of the child” standard under
KRS 403. 211(5) constitutes a “deviation” fromthe child support
guidelines within the neaning of KRS 403.211(2). Hence, he
contends that before the fam |y court could have applied the
“needs of the child” standard, the court was first required to
make specific factual findings on the record explaining why the
child support guidelines of KRS 403.212 would not be used to
determine his child support obligation. Spalding then asserts
that since the famly court made no such findings, the order
requiring himto pay $1, 226.59 per nonth in child support was
improper. W reject Spalding' s interpretation of these
provi si ons.

The child support guidelines under KRS 403.212 use the

“conbi ned nont hly adjusted parental gross incone” as the basis



for determining a parent’s child support obligation.® Hence, it
follows that before the guideline tables can be applied, a tria
court nust first determ ne each parent’s “gross inconme.” After
the gross inconme is determ ned, KRS 403.211(2) permts a trial
court to “deviate” fromthe anobunt specified in the guideline
tables if that amount woul d be “unjust or inappropriate” under
the facts of that particular case. Thus, a “deviation” as the
termis used under KRS 403.211(2), refers to those cases where
it is possible to determ ne each parent’s gross incone, but
pecul iar circunmstances justify a paynent obligation different
t han that amount specified under the statutory guidelines.’

On the other hand, KRS 403.211(5) specifically states
that the “needs of the child” standard is to be used in those

cases where “a party has defaulted or the court is otherw se

presented with insufficient evidence to detern ne gross inconge”

[ enphasi s added].® Hence, when a court uses the “needs of the
child” standard in |lieu of the statutory guidelines to set child
support, it is not deviating fromthose guidelines. Rather, the

statutory schenme provides for an alternative neasure that a

trial court can utilize to determ ne the appropriate child

support obligation, if it is not possible to determ ne each

6 KRS 403.212(2)(q9).

” See Rainwater v. WIlianms, Ky.App., 930 S.W2d 405 (1996).

& KRS 403.211(5).



parent’s gross income. Therefore, when there is no “deviation”
within the neaning of KRS 403.211(2), a trial court is not
obligated to make specific findings explaining why the statutory
guidelines will not be used to determ ne the appropriate child
support obligation.

At the hearing held on February 19, 2001, the famly
court directed both parties® to be prepared to present proof
regarding their respective incones at a subsequent hearing
schedul ed to determ ne the appropriate child support obligation.
The famly court also expressly advised counsel for Spal ding
that the court would be “inclined” to grant child support based
upon the “needs of the child” standard if Spalding were to fai
to present proof of his incone.

On May 25, 2001, when the famly court ordered
Spal ding to pay $1,226.59 per nonth in child support, the order
was in fact based upon the “needs of the child” standard. Such
action was proper since the record up until that date was devoid
of any evi dence what soever regarding Spal ding’ s incone during
the relevant tine period, but it did include evidence presented
by Hall outlining the needs of the two children. Although
Spal di ng was not present when this original child support order
was entered, he has not argued that his absence at this hearing

prevented himfromoffering proof of his inconme. It should al so

® Hall was in attendance at this hearing, but Spal ding was not. However,
counsel for Spalding was present at the hearing on this date.
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be noted that in the approximate two-year period fromthe tine
Hall first filed her conplaint until the date of the final child
support order, Spalding’s only proffered evidence regarding his
income was his brief testinmony on March 1, 2002, wherein he
stated that he had been unable to find enpl oynent since
approximately 1999. Thus, it is clear that as of May 25, 2001,
the famly court had insufficient evidence by which to determ ne
Spal ding’s gross incone. The court therefore properly ordered
child support based upon the “needs of the child” standard.

Contrary to Spalding's assertion, the famly court’s
use of the “needs of the child” standard was not a “deviation”
fromthe child support guidelines under KRS 403.212. Thus, the
famly court was under no obligation to nmake factual findings
expl ai ni ng why the guidelines would not be foll owed.
Accordingly, Spalding’s claimthat the fam |y court erred in
failing to make such findings is without nerit.

Spalding’s final claimof error is that the famly
court abused its discretion in affirmng his original paynment
obligation in part on March 1, 2002:

Al t hough the court had the opportunity

to remedy [the original paynent order] on

March 1, 2002, when it properly listened to

testinmony fromboth parties concerning their

respective inconmes in 2000 and 2001, the

court once again nerely accepted the

$1, 226.59 anpbunt without any factual basis.

At that hearing, Timal Hall provided no
evi dence as to [Spalding s] incone for 2000
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and 2001 and ultimately admitted that she did
not know his income on May 25, 2001.

In fact, the only evidence presented
concerning [Spalding’ s] income for those
years was [ Spal ding’s] own testinony that he
was unenpl oyed.

First, we note that Spal ding has apparently conceded

that there is little to no evidence in the record regarding his

income for the relevant tinme period. This absence of evidence

is precisely why it was proper for the famly court to use the

alternative “needs of the child” standard in determ ning

Spal ding’s child support obligation. Second, based upon our

review of the record, we cannot say that the famly court abused

its discretion in affirmng the original child support order in

part on March 1, 2002.

In Downing v. Downing, 2® this Court discussed the

standard of review for appellate courts in child support

matters:

Kentucky trial courts have been given
broad di scretion in considering a parent's
assets and setting correspondi ngly
appropriate child support. . . . However, a
trial court's discretion is not unlimted.
The test for abuse of discretion is whether
the trial judge' s decision was arbitrary,
unr easonabl e, unfair, or unsupported by
sound | egal principles.

In the case at bar, we find no abuse of discretion by the famly

court.

10 Ky. App., 45 S.W3d 449, 454 (2001).
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As Spal di ng hinmself has noted, the only evidence
available to the famly court regarding his inconme for the
rel evant tinme period was his bald assertion that he had been
unable to find enploynent since approximately 1999. However,
based upon evi dence provided by Hall, the famly court
specifically found that Spalding was a “tal ented entrepreneur”
who had both nade a great deal of noney in the past and who was
al so capabl e of continued financial success. Coupling this fact
with the absence of any significant evidence related to
Spalding’s incone, the famly court found that the origina
amount of child support of $1,226.59 per nonth was an
“appropriate anount.” Recogni zi ng however, that Spalding s
i ncarceration hanpered his ability to earn incone, the famly
court nmodified his nonthly obligation to reflect this change of
ci rcunst ances. Based upon these facts, we cannot say that the
fam |y court abused its discretion in finding that the $1, 226. 59
per nonth obligation was an “appropriate anount” for the tine
period prior to Spalding s incarceration.

Based on the foregoing reasons, the opinion and order
of the Jefferson Circuit Court is affirned.

ALL CONCUR
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