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BEFORE: DYCHE, JOHNSON AND PAI SLEY, JUDGES.
JOHNSON, JUDGE: The Conmonweal th of Kentucky has appeal ed from
an order entered by the Jefferson Crcuit Court on Cctober 8,
2002, which dism ssed the indictnent against Sidney Terrance
Ford with prejudice. Having concluded that the trial court
erred in dismssing the indictnent, we reverse and remand for
further proceedings.

On Novenber 7, 2001, Sidney Ford was indicted by a

Jefferson County grand jury on one count of robbery in the first



degree! and on one count as being a persistent felony offender in
the first degree (PFO1).2 The indictment charged that on or
about Septenber 9, 2001, Ford robbed Matthew Casey, who was
honel ess.

The charges against Ford arose in a sonewhat unusua
manner. Oficers fromthe Louisville Police Departnent were
i nvestigating Ford as a suspect in the hom cide of John
Daugherty, another honel ess man. As part of the Daugherty
hom ci de investigation, Detective Gary Huffrman and anot her
officer visited a location in Louisville known to be frequented
by honel ess persons. Det. Huffman was in the process of show ng
a police mug shot of Ford to a group of nen, when Casey
approached Det. Huffman and identified Ford as the nman who had
robbed himearlier that nonth.?3

Prior to Ford s indictnent by the grand jury, a
probabl e cause hearing was held in Jefferson District Court on
Cctober 12, 2001. Both Det. Huffman and Casey testified at this
hearing. Casey identified Ford as the individual who had robbed

him Approximately one year |ater, on August 23, 2002, a

! Kentucky Revised Statutes (KRS) 515.020. Robbery in the first degree is a
Class B fel ony.

2 KRS 532.080(3).

3 Up until the tine Casey identified Ford fromthe photograph as the man who
had robbed him the detectives were not aware that any such robbery had

al l egedly taken place. According to the record, the detectives’ sole purpose
in showi ng the photograph to the honel ess nmen was to gather infornation
related to the Daugherty honicide investigation



suppression hearing was held to determne the adm ssibility of
Casey’s identification of Ford as the alleged robber.* Casey did
not attend the suppression hearing held on August 23, 2002.
Testinmony from Det. Huffrman, as well as statenents made by
Ford’ s attorneys, indicated that substantial efforts had been
made to procure Casey’ s attendance, but that those efforts had
failed. Hence, the trial court continued the suppression
hearing to October 3, 2002, to allow the Cormonweal th additiona
time to | ocate Casey.

On the October hearing date, the Commonweal th produced
a docunent indicating that Casey had been served with a subpoena
conpel ling his attendance, but Casey nonetheless failed to
appear. The trial court did not address the issue regarding the
adm ssibility of Casey’s identification of Ford. Instead, after
expressing doubts as to whether Casey woul d ever be found, the
trial court dism ssed the indictnent against Ford with
prejudi ce. This appeal followed.

As a prelimnary matter, we deal first with Ford' s
assertions that the alleged error® presented by the Commonweal th

was not preserved for appellate review, and that the brief filed

4 Defense counsel for Ford argued that the manner in which Casey identified
Ford as the perpetrator was “unnecessarily suggestive” and in violation of
Ford' s state and federal constitutional rights.

5> The Commonweal th’s sole argunent on this appeal is that the trial court
erred in dismssing the indictnent against Ford.



on behalf of the Commonwealth failed to show where in the record
and in what manner this alleged error was preserved for review?®
First, Ford’s claimthat the alleged error was not
properly preserved for reviewis without nmerit. Qur review of
the record shows the following. After it was discovered that
Casey was not present at the August 23, 2002, suppression
hearing, ” defense counsel noved the trial court to disnmiss the
i ndi ctment agai nst Ford. The Commonweal th clearly objected to
this notion by urging the trial court to go forward with the
testinmony of Det. Huffrman. Indeed, the trial court agreed with
t he Comnmonweal th and all owed Det. Huffrman to testify. However,
when the hearing was reschedul ed for Cctober 3, 2002, once
agai n, Casey was not present. At the second hearing, the
Commonweal th agai n argued agai nst dism ssal, and urged the tria
court to let the case “proceed to trial.” Pursuant to RCr® 9.22,
an alleged error will be preserved for appellate reviewif a
party “makes known to the court the action which that party

» 9

desires the court to take. In the case at bar, the

® See Kentucky Rules of Civil Procedure (CR) 76.12(4)(c)(v). This rule
requires that briefs shall contain “at the beginning of the argunment a
statement with reference to the record showi ng whether the issue was properly
preserved for review and, if so, in what manner.”

" The parties agree that Casey had not been served with a subpoena conpel |l ing
hi s attendance on this date.

8 Kentucky Rul es of Crininal Procedure.

® See also Price v. Conmonweal th, Ky., 474 S.W2d 348, 350 (1971) (hol di ng that
“[i]n order to effectuate an objection ‘. . . it is sufficient that a party,

-4-



argurments made by the Commonweal th in response to defense
counsel’s notion to dismss were sufficient to nmake known to the
trial court the action the Commonweal th desired. Accordingly,
Ford’s claimthat the issue was not preserved for appellate
reviewis wthout nerit.

Second, while it is true that the original brief filed
on behalf of the Commonweal th did not conply with CR
76.12(4)(c)(v), the Commonwealth’ s reply brief to this Court
contains citations to the record show ng where and i n what
manner the alleged error was preserved for review. This is a
proper method by which to correct such a procedural nistake. °
Accordingly, we now turn to the nmerits of this case.

We agree with the Commonweal th that under the facts of
this case, the trial court erred by dism ssing the indictnment

11

agai nst Ford. In Commonwealth v. Isham ** our Suprene Court

recently discussed the power of a trial court to dismss an

i ndi ctment agai nst a crimnal defendant:

at the time the ruling or order of the court is made or sought, make known to
the court the action which he desires the court to take. . .’")(quoting RCr
9.22).

10 See Hollingsworth v. Hollingsworth, Ky.App., 798 S.W2d 145, 147 (1990)
(holding that “[e]ven though the appellant onitted the reference in his
original brief, he did insert the necessary references in his reply brief to
correct the omission. This serves the very purpose for which CR
76.12(4)(c)[(v)] was enacted; therefore, a reply brief may be used to both
suppl enent an appellant's original brief and to correct a procedural defect
related to CR 76.12(4)(c)[(V)]").

11 Ky., 98 S.W3d 59, 62 (2003).



The Conmonweal th al so contends that the
Court of Appeals erred by concludi ng that
the district court had the authority to
di smiss the crimnal conplaint against
Isham It is argued that the authority to
dismss a crimnal conplaint before tria
may only be exercised by the Conmmonweal t h,
and the trial court may only dismss via a
directed verdict followng a trial. W
agr ee.

RCr 9.64 provides that "[t] he attorney
for the Coomonweal th, with the perm ssion of
the court, may dism ss the indictnent,

i nformation, conplaint or uniformcitation

prior to the swearing of the jury or, in a

non-jury case, prior to the swearing of the
first wtness."

Hence, under the facts of the case sub judice, the trial court

| acked the authority to dism ss the indictnent agai nst Ford
prior to trial.
An anal ogous situation is found in the case of

Commonweal th v. Hicks, ' where the Suprene Court stated:

Fromthe transcript of the hearing at
which the notion to dismss was granted, it
is unm stakable that the trial judge
percei ved an indifference by the Kentucky
State Police to its duty to provide
breat hal yzer technicians to testify in
court. As a punitive gesture toward the
state police, the judge determ ned that the
case should be dism ssed. In so doing, he
over |l ooked cl ear authority to the contrary.
It is an age-old principle that a party is
not required to produce all the evidence
whi ch mi ght be in existence, nor even the
nost persuasi ve evi dence which m ght be
obt ai nabl e. A party who announces ready for
trial is entitled to go forward and it is

12 Ky., 869 S.W2d 35 (1994).



not within the province of the trial judge

to evaluate the evidence in advance to

determ ne whether a trial should be held.

The time for such an evaluation is upon

motion for a directed verdict.?®®

Simlarly, in the case at bar, the trial court
expressed doubt that the Commonweal th woul d be able to produce
its key wtness at the trial scheduled for January 28, 2003.
Despite the Commonweal th’s contention that it would be ready for
trial on the schedul ed date, the trial court dismssed the
indictment with prejudice, thereby precluding any future
prosecution of Ford on the charge of robbing Casey. Under the
facts of this case, the trial court |acked the authority to
di smss the indictment with prejudice.

Based on the foregoing reasons, the order of the
Jefferson Circuit Court is reversed and this matter is remanded

for further proceedi ngs consistent with this Qpinion.

ALL CONCUR

13 1d. at 37.

14 Conmonweal th v. Hayden, Ky., 489 S.W2d 513, 516 (1972).
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