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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDCGES.
PAI SLEY, JUDGE. This is an appeal from a Decenber 18, 2002,
opi nion of the Wrkers’ Conpensation Board vacating an opinion
and award entered by an Adm nistrative Law Judge (ALJ). For the
reasons stated hereafter, we affirm

On August 15, 2001, Anthony Hurley filed a workers’
conpensation claimregarding an injury which he suffered on
Septenber 6, 2000 whil e working for Husky Coal Conpany. Hurley
asserted that while he was | oading rock dust into a scoop

bucket, he imredi ately began to experience | ow back pain and



nunbness in his legs. He finished his shift even though he
coul d not stand upright and was in pain, but he did not return
to work after that date. Shortly thereafter, Hurley began
receiving treatnment fromDr. Harry Lockstadt.

Husky contends, however, that a percentage of Hurley’'s
inpairnment is attributable to a 1999 injury which occurred when
a rock fell and struck Hurley in the back while he was | oadi ng
bags of rock dust. Hurley variously stated that this incident
occurred in March or in Cctober 1999, but the record suggests
that it occurred in March of that year. Regardless, Hurley
testified that he continued to work after the 1999 incident
despite significant bruising, but that he experienced pain in
his | ower back and | egs approximately two weeks later while he
was | oadi ng rock dust. Hurley then was absent from work for
approxi mately ei ght weeks, during which tinme he received
tenporary total disability (TTD) benefits. Hurley thereafter
returned to work but continued to take nedication and to receive
treatment froma chiropractor, Dr. Stephen Harrison

The ALJ subsequently concluded that Hurl ey sustained a
work-related injury on Septenber 6, 2000, that he was
tenporarily totally disabled fromthat date until April 21
2001, and that he had a permanent disability rating of 7.65% (9%
mul tiplied by 0.85). See KRS 342.730. Hurley was awarded TTD

benefits of $298.97 per week fromthe date of the injury to
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April 21, 2001, and permanent partial disability benefits of
$68. 61 per week for 425 weeks thereafter. Regarding the issue
of permanent preexisting active inpairnment, the ALJ stated:

The enpl oyer contends that a
substantial portion of the current
inpairnment is related to a 1999 incident.
The only record froma nedical facility
prior to Septenber 6, 2000 that has been
made a part of the record is the April 8,
1999 record of Dr. Ahned. Dr. Ahned
identifies two inpressions. First is
| unbosacral strain with paraspi nal nuscle
spasm and tenderness. Second is to rule out
traumatic disc herniation. This record,
standi ng al one, does not identify a
permanent inpairnment. Dr. Lockstadt’s
deposition was taken and at the deposition
he was presented with sone records. The
records thensel ves were never offered into
evi dence. They appear to be records froma
chiropractor, Dr. Harrison, with a treatnent
dated as recent as June 23, 2000. From
t hose records, Dr. Lockstadt concludes that
t here was ongoi ng | ower back pain with
intermttent leg pain. No inmaging studies
are referenced prior to Septenber 6, 2000.
Dr. Lockstadt’s testinony m ght be viewed as
indicating a 5 to 8 percent inpairnment
exi sting before Septenber 6, 2000.

I amnot satisfied that there is a
per manent inpairnment that existed prior to
Septenber 6, 2000. | amunable to find any
records indicating that M. Hurley had a
per manent condition prior to Septenber 6,
2000. The records of Dr. Ahnmed indicate a
tenporary condition. The fact that there
were a few visits to a chiropractor where
simlar conplaints were made does not add
very much. KRS 342.0011(1) defines “injury”
as “any work-related traumati c event or
series of traumatic events,. . . .7 It
appears that M. Hurley has been subjected
to a series of traumatic events with the
| ast occurring on Septenber 6, 2000. |
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think it is fair to say that although M.

Hurl ey had pre-existing condition [sic] in

his | unbar spine, it had not been rated as

produci ng an inpairment prior to Septenber

6, 2000. The pre-existing condition, along

with the substantial effects of the

Sept enber 6, 2000 incident, now produce a

per manent i npairnment.

On appeal to the board, Husky argued that the ALJ
erred by failing to apportion a part of Hurley' s disability to a
per manent preexisting active inpairnment resulting fromthe 1999
injury. The board vacated and remanded the ALJ' s opi nion and
award for nore specific findings as to the percentage of
Hurley’'s disability which is attributable to the 1999 injury.
This petition for review foll owed.

Qur review of the board s review of the ALJ' s deci sion
islimted to a determ nati on of whether the board overl ooked or
m sconstrued the applicable |aw, or whether it so flagrantly

erred in assessing the evidence as to cause gross injustice.

Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88

(1992); Daniel v. Arnto Steel Conpany L.P., Ky. App., 913 S.wW2d

797, 798 (1995). If an ALJ has found in favor of a claimnt who
had the burden of proof, the question on review is whether the
ALJ’ s findings were supported by substantial evidence, which is
defined as “evidence which would permt a fact-finder to

reasonably find as it did.” Special Fund v. Francis, Ky., 708




S.W2d 641, 643 (1986). See also WIf Creek Collieries v. Crum

Ky., 673 S.W2d 735 (1984).

Here, our review of the record shows that substantia
evi dence did not support the ALJ's findings regarding Hurley’s
preexi sting active inpairnent. The record shows that after
reviewing Dr. Harrison’s notes, Dr. Lockstadt testified that
Hurl ey experienced continuous back pain after his 1999 injury
and that the pain increased after Septenber 6, 2000. Based on
the DRE Category Il, Dr. Lockstadt was of the opinion that
Hurl ey suffered a whol e body inpairnent of five to eight percent
bef ore Septenber 6, 2000. Simlarly, based on the range of
notion nodel, Dr. Cornett was of the opinion that Hurley had a
four percent inpairnment, a portion of which was attributable to
the 1999 injury. Finally, Hurley hinself testified that he had
experi enced constant pain in his back and right |eg since the
1999 injury.

In support of its finding that Hurley had not suffered
any permanent preexisting active inpairnent, the ALJ relied
exclusively on the report of Dr. Ahmed, who exam ned Hurl ey
after the 1999 injury and forned two i npressions. First, Dr.
Ahnmed opined that Hurley suffered from |l unbosacral strain wth
par aspi nal spasm and tenderness, thereby suggesting that Hurley
suffered only a tenporary inpairnent. However, Dr. Ahned al so

recommended that Hurley should undergo an MRl of his | ower back
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in order to rule out traumatic disc herniation. Dr. Ahned

t heref ore obviously suspected that Hurley may have suffered
sonmet hing nore serious than a nuscle strain, and at best his
report was equi vocal regarding the tenporary nature of Hurley’'s
1999 injury. Thus, Dr. Ahnmed’'s report did not refute the
testinmony of Dr. Lockstadt, Dr. Corbett and Hurley hinself.

G ven the evidence, we nust conclude that substantial
evi dence sinply did not support the ALJ s opinion regarding the
nonexi stence of a permanent preexisting active inpairnment. The
board therefore did not err by vacating and remanding the ALJ' s
opi nion for nore specific findings of fact.

The board’ s opinion is affirned.

ALL CONCUR.
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