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BEFORE: GUI DUGLI, JOHNSON AND KNOPF, JUDGES.

JOHNSON, JUDGE: R D.P., the father of two mnor children from
his marriage to S.MB., has appeal ed froman order of the
Daviess Circuit Court entered on July 12, 2001, which requires
himto pay an increased anmount of child support to S.MB
Havi ng concluded that the trial court did not abuse its

di scretion by increasing the father’s nonthly child support

! The parties will be referred to by initials to protect the interests of the
m nor child who was commtted to the Departnent of Juvenile Justice.



obl i gation based on a calculation for two children even though
one child had been commtted to a state agency, we affirm

RDP. and S MB. were narried on June 6, 1985, in
Davi ess County, Kentucky. Two children were born of this
marriage, H P. and A P. The marriage was di ssolved by a decree
of dissolution entered on June 6, 1988. The nother was awarded
custody of the couple’s two children and the father’s origina
child support obligation was set at $50.00 per week.

Approxi mately four years later, on July 23, 1992, the tria
court ordered the father’s child support obligation increased to
$98. 00 per week.?

Citing a “substantial and continuing change in the
financial condition” of both parties, the nother noved the trial
court to increase the father’s child support obligation on
January 31, 2001.°® During the time this notion was pending, the
couple’s oldest child, HP., was in a rehabilitation program
with the Departnent of Juvenile Justice (DJJ) and she was not
l[iving with her nother. Also during this tinme period, the
not her was pregnant with a child froma subsequent narri age.

On March 21, 2001, followi ng a hearing on the matter,

t he Conm ssioner recommended that the father’s child support

2 The record indicates that the father was not working when the $98. 00 per
week child support obligation was established.

3 The record shows that at the time the nother filed her notion, the father
had a gross incone of $3,429.00 per nonth.



obligation be increased to $171. 00 per week, which was to be
effective fromthe date of the filing of the notion until six
weeks follow ng the nother giving birth. After this six-week
period, the Comm ssioner reconmended that the nother have incone
i nputed to her based on the m ni mum wage and that the father’s
child support obligation be reduced to $153. 68 per week. This
recommendati on was based upon the child support guidelines for
two children pursuant to KRS* 403.212. On July 12, 2001, the
trial court entered an order increasing the father’s weekly
child support obligation consistent wwth the Comm ssioner’s
recommendati on. The father was ordered to pay $171.00 per week
for the tine period begi nning on January 29, 2001,° through June
15, 2001.° Beginning on June 16, 2001, the father’s child
support obligation was reduced to $153. 68 per week.

On July 16, 2001, the father filed a notion to alter,
anmend, or vacate the trial court’s order entered on July 12,
2001. The father argued that his child support obligation
shoul d not be based on a calculation for two children since HP
was in a rehabilitation programw th the DJJ and she was not

living with her nother. On August 22, 2001, the trial court

4 Kentucky Revised Statutes.

5 The trial court stated that January 29, 2001, was the date of the filing of
the nmotion, but January 29 was the date the notion was signed by counsel.
The notion was filed on January 31, 2001.

5 The child was born on May 6, 2001.



entered an order denying the father’s notion to alter, anend, or
vacate. This appeal foll owed.

The father’s primary claimof error in this appeal is
that since HP. was in a rehabilitation programw th the DJJ and
since she was not living with her nother when his child support
obligation was increased, the trial court erred by ordering him
to pay child support based on a calculation for two children.

W di sagr ee.

In matters relating to child support, the trial court
is vested with broad discretion and a review ng court wl|
provide relief only where there has been an abuse of that
discretion.’ Further, the primary purpose behind statutory child
support guidelines is to ensure that the needs of the children
are taken care of commensurate with the parents’ ability to pay
support.®

In the case at bar, we cannot conclude that the tria
court abused its discretion in establishing the father’s child
support obligation based upon a calculation for two children.
The fact that H P. was not living with her nother at the tine

the father’s child support obligation was increased is |largely

7 Wlhoit v. Wlhoit, Ky., 521 S.W2d 512, 513 (1975).

8 Gossett v. Gossett, Ky.App., 32 S.W3d 109, 112 (2000). See al so Stevens v.
Stevens, Ky.App., 729 S.W2d 461, 463 (1987)(stating that the public policy
behi nd KRS 403. 240, which nandates that a child support obligation is not
term nat ed because of contenptuous conduct on the part of the custodial
parent, “is to insure that the child in question is adequately supported”).




irrelevant with respect to the father’s duty to provide for

H P.’s support.® In Commonwealth v. O Harrah,° the former Court

of Appeal s st at ed:

The | aw of nature as well as the |aw of man

i nposes upon the father, who has brought

life into the world, the inperative duty to

mai ntain and support his child.
Hence, the father has a continuing |egal duty to provide support
for H P.

Al though there is no case directly on point in
Kent ucky, several other jurisdictions have addressed the issue
of whether a child s incarceration relieves the child s parents
of the obligation to provide support. These courts have held
that a parent’s duty to provide child support is not absol ved

nmerely because a mnor child is in the custody of an agency of

the state. For exanple, in Garver v. Garver, ? the Suprene

Court of Wom ng stated that a child s “incarceration does not
act to relieve the parents of their duty of support, a duty that

arises fromboth statute and common law.” W agree with these

® The record is unclear concerning the specific circunstances surroundi ng

H P.’s placement with the DJJ. Accordingly, it is inpossible for this Court
to determ ne whether the nother as custodian of H P. would be responsible for
payi ng a reasonable sumfor H P.’s support to the DJJ. See KRS 610.170.

10 Ky., 262 S.W2d 385, 388 (1953).

1 See Alice M Wight, J.D., Annotation, Wat Voluntary Acts of Child, O her
than Marriage or Entry Into Mlitary Service, Termnate Parent’s (Cbligation
to Support, 55 A.L.R 5th 557 § 14 (1998) (di scussing cases in which courts
have held that a child s incarceration with a governnent agency did not
relieve the parents of their obligation to provide continuing support).

12 981 P.2d 471, 473 (Wo. 1999).



courts and hold that H P.’s placenment with the DJJ does not
relieve her father of his duty to provide for her support.
Accordingly, we further hold that the trial court did not abuse
its discretion by establishing the father’s child support
obl i gation based upon a calculation for his two children.
Finally, the father argues that the nother |acked
standing to bring her notion to increase child support and that
the circuit court |acked jurisdiction because of this alleged
standi ng deficiency. This argunent is unpersuasive. Pursuant
to the parties’ divorce decree, the nother was awarded custody
of both H P. and A.P. Furthernore, the circuit court’s nost
recent orders in this matter in 1992 had awarded the nother an
increase in child support fromthe father. KRS 403.211(1)
provides in part that “[a]n action to establish or enforce child
support may be initiated by the parent, custodi an, or agency
substantially contributing to the support of the child.” KRS
403. 213(1) additionally provides in part that “[t] he Kentucky
child support guidelines nmay be used by the parent, custodi an,
or agency substantially contributing to the support of the child
as the basis for periodic updates of child support obligations

.” As noted by this Court in Leathers v. Ratliff,6 3

pursuant to KRS 403.180 “[t] he provisions of the decree

respecting child support are subject to the continuing

13 Ky. App., 925 S.W2d 197, 200 (1996).

-6-



jurisdiction of the court.” Thus, the issue that the father
refers to as a question of the nother’s standing is in fact a
question of whether the nother nmet the statutory requirenment of
“substantially contributing to the support of the child.” This
type of defense goes to the question of whether the nother is
entitled to an increase in child support not to whether she has
standing to seek the increase. Since the father did not raise
this defense before the trial court, the issue is not preserved
for our review. Additionally, as we noted previously, whether
t he not her as custodian of H P. would be responsible for paying
a reasonable sumfor H P.’s support to the DJJ is not before
this Court.

Based on the foregoing reasons, the order of the

Daviess Circuit Court is affirned.
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