RENDERED: OCTOBER 10, 2003; 2:00 P.M
NOI' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO. 2002- CA-000358- MR

DONALD G- BROMNI NG APPELLANT

APPEAL FROM McLEAN ClI RCUI T COURT
V. HONCRABLE DAVI D H. JERNI GAN, JUDGE
ACTI ON NO 01- CR-00040

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG

k% k(% %% %%k **

BEFORE: GUI DUGLI, JOHNSON AND KNOPF, JUDGES.
JOHNSON, JUDGE: Donald G Browni ng has appeal ed froma judgnent
and sentence of the McLean Circuit Court entered on January 9,
2002, which, pursuant to Donald’ s conditional plea of guilty,
convicted himof three offenses and sentenced himto prison for
one year. Having concluded that the trial court correctly
deni ed Donal d’s notion to suppress evidence, we affirm

On July 24, 2001, Donald Browning was indicted by a

McLean County grand jury on one count of marijuana cultivation



over five plants,!?

one count of possession of drug

par aphernalia,? and on one count of possession of marijuana under
ei ght ounces,® all while in the possession of a firearm?* n
March 4, 2002, a hearing was held on Donald s notion to suppress
evi dence obtained froma search of a residence. The evidence
was that Donald and his brother Ronald Browning, who are tw ns,
lived in a house owned by Ronald in Runsey, Kentucky. Wile
Donal d |ived at the house, he did not pay his brother rent.?®
According to Donald, a man nanmed Alton Rickard accused hi m of
harassing Rickard’'s wife.® Presumably in retaliation for this
percei ved harassnent, Ri ckard began burglarizing the honme where

Donal d and Ronald resided.” On June 1, 2001, Rickard and an

acconplice, Boyd Stewart, were in the process of burglarizing

! Kentucky Revised Statutes (KRS) 218A.1423. For a first offense, marijuana
cultivation over five plants is a Cass D fel ony.

2 KRS 218A.500. For a first offense, possession of drug paraphernalia is a
Cl ass A mi sdeneanor

3 KRS 218A.1422. Possession of marijuana under eight ounces is a Cass A
m sdeneanor .

4 As part of Donald’ s plea agreenent, the Commonweal th recommended that al
three charges be anended to delete the “while in possession of a firearnt
| anguage. The trial court entered an order to that effect on Decenber 18,
2001.

° Donal d did not graduate high school and only conpleted the ninth grade.
Ronal d described his brother as being “a little slow and unable to read or
wite well.

6 Donald and Rickard's wife were at one tine co-workers.

" Rickard has admitted to committing at |east three burglaries at the Browning
horre.



t he Browni ng residence when they were startled by Donal d,® who
had been hiding in a building on the property in an attenpt to
catch Rickard breaking into the house. Rickard and Stewart

qui ckly fled the scene, but Donald pursued themin a pickup
truck owned by his brother Ronald. During the chase, Donald
call ed the Kentucky State Police on his cellular phone to report
the burglary. Kentucky State Trooper Russell N chols joined the
pursuit, and he was eventually able to stop both Rickard and
Donal d.

A search of Rickard s vehicle at the scene of the stop
reveal ed various itens of drug paraphernalia and a nine
mllinmeter handgun, all of which had apparently been stolen from
t he Browni ng hone. R ckard subsequently infornmed Troopers
Ni chol s and Payne that drugs could be found at the Browning
resi dence. Trooper Payne testified that he then advi sed Donal d

of his Mranda® rights and requested pernission to search the

8 There is conflicting testimony fromthe suppression hearing regarding which
one of the brothers startled the burglars and was eventual ly stopped al ong
with the Rickard vehicle. Ronald testified that he was the one who chased

Ri ckard and Stewart and that his brother Donald was at work at the tine.
Kentucky State Trooper Charl es Payne, who assisted Trooper Russell N chols
with the stop in question, testified that Donald was the brother who had been
stopped at the scene. The record of Donal d' s arrest corroborates Trooper
Payne’'s testinony. Further, the trial court found that it was Donald who was
stopped along with the Rickard vehicle. As no argunent has been nmade that it
was not Donal d who was stopped, we presune that the trial court’s finding was
correct.

® Mranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
Curiously, Donald has repeatedly argued in his brief to this Court that he
was never advised of his Mranda rights. He nakes this claimdespite the
fact that (1) he has failed to point to any evi dence whatsoever in the record
supporting this allegation; (2) Trooper Payne testified that he advised
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pi ckup truck.!® After no evidence was found in the truck,
Trooper Payne and Donal d proceeded to the Browni ng hone.

Trooper Payne testified that upon arriving at the
Br owni ng honme, he once again advi sed Donald of his Mranda
rights, and the record shows Donald signed a witten wai ver of
his rights at that tine. Donald also signed a witten consent
form aut hori zing Trooper Payne to conduct a conpl ete search of
the prem ses where the Browning hone was | ocated. A search
i nsi de the hone reveal ed nunerous itens of drug paraphernalia in
Donal d’s room including two bags of marijuana seeds. Trooper
Payne al so searched an area outside the hone, where he found a
five-gallon bucket with nmore than five marijuana plants grow ng
inside. Donald admtted that all of the incrimnating itens,
i ncluding those found in the possession of R ckard, were his.
He was then indicted by a McLean County grand jury.

On Decenber 14, 2001, Donald filed a notion to
suppress the evidence seized at the Browni ng hone. Foll ow ng
t he suppression hearing, the trial court ruled that Donald’' s
constitutional rights had not been violated after finding that
Donal d had given valid consent to search the Browni ng property.

On January 9, 2002, pursuant to an agreenent reached with the

Donal d of his Mranda rights on two occasions; and (3) a signed, witten
wai ver of his Mranda rights appears in the record.

10 The record shows that Donald signed a witten consent format the scene of
the stop authorizing Trooper Payne to search the pickup truck
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Commonweal th, Donald entered a conditional plea of guilty, and
reserved his right to appeal the denial of his notion to
suppress. Follow ng a pre-sentence investigation, the tria
court ordered Donald to serve one year in prison on the
marijuana cultivation conviction, and 12 nonths in the county
jail for both the possession of drug paraphernalia conviction
and the possession of marijuana conviction. All three sentences
were ordered to run concurrently, resulting in a total sentence
of one year in prison. This appeal followed.

Donal d first argues that because he had no ownership
interest in the Browning property, his consent to search the
prem ses was invalid. Donald asserts that the evi dence obtained
fromthat search should have been suppressed. W disagree.

In United States v. Karo, ' the Supreme Court of the

United States stated:

Consent to search a container or a place is
effective only when given by one with
“common authority over or other sufficient
relationship to the prem ses or effects
sought to be inspected.” “Common authority .

rests . . . on mutual use of the
property by persons generally having joint
access or control for nost purposes. . ."
[citations omitted].

In the case at bar, it is not disputed that Donal d had
conmon aut hority over the entire Browning property along wth

his brother Ronald. At the suppression hearing, Ronald

468 U.S. 705, 725, 104 S.Ct. 3296, 3308, 82 L.Ed.2d 530 (1984).
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testified that Donal d had been living at the honme for two years,
that Donald had a key to the honme, and that Donal d had no
restrictions with respect to his use of the property. Further,
in his signed, witten consent form authorizing the search of
the Browni ng home and surroundi ng prem ses, Donal d hinself
admts to having “full run of the house and property.” Thus,
Donald’s claimthat he could not give valid consent to search
the prem ses because he had no ownership interest in the
property is without nerit.

Donal d next argues that Trooper Payne exceeded the
scope of any consent he may have given by not limting the
search of the Browning property to Donald s bedroom Once
again, we reject Donald s argunent. The witten consent form
bearing Donald’ s signature clearly states that he gave Trooper
Payne “authoriz[ation] . . . to conduct a conplete search of
[the] prem ses” where the Browning hone is |located. Sinply put,
there is no language in this consent formlimting the scope of
the search to Donald s bedroom As we discussed previously,
since Donal d had conmmon authority over the “full run of the
property,” and since he gave consent to search the entire
prem ses, Trooper Payne did not exceed the scope of consent by
searching in areas outside of Donald s bedroom Donald s

argunment to the contrary is wholly w thout nerit.



Finally, Donald appears to argue that the search of
the Browni ng property was i nproper because Trooper Payne did not
first obtain a search warrant. This argunent ignores the fact
that Donald voluntarily consented to Trooper Payne’s search of
the Browni ng residence and the surrounding prem ses. A search
warrant is not required where a valid consent has been obtai ned
froman individual with the authority to do so.'® Accordingly,
this final argunent is al so unpersuasive.

Based on the foregoing reasons, the judgnent of the

McLean Circuit Court is affirned.

ALL CONCUR

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE

John W Tullis Al bert B. Chandler 11

Owensbor o, Kentucky Attorney Cenera
David A. Smith
Assi stant Attorney Genera
Frankfort, Kentucky

12 see Illinois v. Rodriguez, 497 U S. 177, 181, 110 S.Ct. 2793, 2797, 111

L. Ed. 2d 148 (1990) (holding that “[t]he Fourth Anendnent generally prohibits
the warrantl ess entry of a person's home, whether to nake an arrest or to
search for specific objects. The prohibition does not apply, however, to
situations in which voluntary consent has been obtained, either fromthe

i ndi vi dual whose property is searched, or froma third party who possesses
conmon authority over the premises” [citations omitted]).



