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BARBER, JUDGE: Dam on Dalton appeals froman order of the
Jefferson Circuit Court denying his notion for post-conviction
relief pursuant to RCr! 11.42 and CR? 60.02. In his notion

Dal ton contends that he received ineffective assistance of

counsel . Because Dalton has previously filed a notion pursuant

! Kentucky Rules of Crimnal Procedure.

2 Kentucky Rules of Civil Procedure.



to ROr 11.42 in which he could have raised the issue of
i neffective assistance of counsel, we affirm

On February 25, 2000, Dalton entered the residence of
Tara Thonpson, choked and struck Thonpson causi ng her physica
injury, and threatened to kill her. On March 19, 2000, Dalton
attenpted to evade the police in his vehicle, drove recklessly,
and, after finally stopping his vehicle, fought with a police
of fi cer causing himphysical injury.

On May 31, 2000, the Jefferson County G and Jury
i ndi cted Dam on Dal ton on nineteen counts, including the fel ony
charges of two counts of third-degree assault (KRS 508.025),
possession of a firearmby a convicted felon (KRS 527.040),
tanpering with physical evidence (KRS 524.100), first-degree
fl eeing or evading police (KRS 520.095), first-degree burglary
(KRS 511. 020), and second-degree persistent felony offender (KRS
532.080), and the m sdeneanor offenses of fourth-degree assault
(KRS 508.030), terroristic threatening (KRS 508.080), and third-
degree crimnal m schief (KRS 512.040).

On Dalton’s notion, the first-degree burglary, fourth-
degree assault, and terroristic threatening charges were severed
fromthe remaining charges and set for trial. The trial
commenced on February 6, 2001, and continued through February 7,
2001. On the norning of February 8, 2001, after the testinony

of six witnesses, Dalton withdrew his plea of not guilty and



entered a plea pursuant to North Carolina v. A ford, 400 U. S.

25, 91 S .. 160, 27 L.Ed.2d 162 (1970), to the anended charge
of second-degree burglary (KRS 511.030), fourth-degree assault,
terroristic threatening, and three additional charges which had
not been set for trial: possession of a firearmby a convicted
felon, third-degree assault, and third-degree crimnal m schief.
Al'l remaining counts of the original indictnment were dism ssed.
Pursuant to his plea agreenent with the Comonweal th, the tota
recomended sentence was ten years with the Commonweal t h
objecting to probation and Dalton reserving the right to argue
for probation. On March 28, 2001, Dalton was sentenced to a
total sentence of ten years to serve.

On April 6, 2001, Dalton filed a notion for post-
conviction relief pursuant to RCr 11.42. The notion requested
that the trial court reconsider probation based upon Dalton’ s
| earning disability and dyslexia. 1In the alternative, Dalton,
who is an African-Anerican, requested that the trial court set
aside his Alford plea on the basis that he had entered the plea
sol ely because the jury selected for his trial consisted of
t wel ve Caucasi ans and only one African-American. On June 26,
2001, an evidentiary hearing was held on the notion, and on July
19, 2001, the trial court entered an order denying Dalton’s

notion for post-conviction relief.



On April 26, 2002, Dalton filed a second notion for
post-conviction relief. The notion reflected that it was fil ed
pursuant to RCr 11.42 and CR 60.02. The notion alleged that
Dal ton received ineffective assistance because trial counse
allowed himto enter an Alford plea to the burglary charge even
t hough Dalton was a resident of the dwelling he was charged with
unl awful Iy entering, and because trial counsel failed to
chal I enge the persistent felony offender indictnent. The notion
argued that since Tara Thonpson’s residence was al so his
resi dence, he entered her residence lawfully, and that since the
Commonweal th used his prior felony conviction to charge himwth
possessi on of a handgun by a convicted felon, it could not also
use the prior felony conviction to charge himas a persistent
felony offender. On June 12, 2002, the trial court entered an
order denying Dalton’s notion for post-conviction relief. This
appeal foll owed.

As noted above, Dalton previously filed an RCr 11.42
notion in Jefferson Circuit Court on April 6, 2001, and the
notion was denied by an order entered July 19, 2001. Dalton is
precluded fromraising issues in a successive RCr 11.42 notion
whi ch coul d have been raised in the first nmotion. RCr 11.42(3);

McQueen v. Commonweal th, Ky., 949 S.w2d 70, 71 (1997). The

al l egations of ineffective assistance raised by Dalton in his

April 2002 notion could have been raised in his April 2001 RCr



11.42 notion, and he is precluded fromraising those issues in
hi s subsequent April 2002 RCr 11.42 notion.

Simlarly, CR 60.02 is not a separate avenue of appeal
torelitigate i ssues which could have been raised in a notion

under RCr 11.42. Land v. Commonweal th, Ky., 986 S.W2d 440, 442

(1999); McQueen v. Conmmonwealth, Ky., 948 S.W2d 415, 416

(1997), cert. denied, 521 U. S 1130, 117 S.C. 2535, 138 L. Ed. 2d

1035 (1997); Goss v. Conmonweal th, Ky., 648 S.W2d 853 (1983).

CR 60.02 is neant to provide relief which is not avail abl e by

direct appeal or under RCr 11.42. Barnett v. Commonweal th, Ky.,

979 S.w2d 98, 101 (1998). Because Dalton could have raised the
present allegations of ineffective assistance in his April 2001
RCr 11.42 notion, he nmay not raise those allegations in a
subsequent CR 60. 02 noti on.

For the foregoing reasons the judgnment of the

Jefferson Grcuit Court is affirned.
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