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BEFORE: BUCKI NGHAM KNOPF AND SCHRODER, JUDGES.

BUCKI NGHAM JUDGE: Abdal | ah Badouan appeal ed from orders of the
Fayette Circuit Court denying his two CR' 60.02 notions. In an
opi nion rendered on July 12, 2002, this court affirmed the
circuit court’s orders. On March 12, 2003, the Kentucky Suprene
Court granted discretionary review, vacated our decision, and
remanded the case for our further consideration in |ight of

Kurtsinger v. Board of Trustees of Kentucky Retirenent Systens,

"Kentucky Rules of Civil Procedure.



Ky., 90 S.W3d 454 (2002). Having given further consideration in
light of that case, we again affirm

In 1997 the Lexington-Fayette Urban County Housi ng
Aut hority determ ned that the acquisition of property on the
north side of Lexington, Kentucky, near Charlotte Court and
Georgetown Street was necessary for housing projects in the area.
The property being considered for condemati on proceedi ngs
i ncl uded Westside Plaza, business prenm ses owned by Badouan. The
area had fallen into general disrepair and had becone a haven for
crimnal activity.

The Housi ng Authority sought to acquire the property
for additional |owinconme housing. After unsuccessful efforts to
negoti ate a purchase of Badouan:s property, the Housing Authority
requested authority to condemm it. Lexington-Fayette Urban
County Governnent (LFUCG granted such authority. On Novenber
13, 1998, the Housing Authority filed a petition for condemati on
in the Fayette Gircuit Court. See KRS? 416.570.

On March 31, 1999, the circuit court conducted a
heari ng concerning the Housing Authority’s right to condemm
Badouan:zs property. The hearing led to the entry of an
Interlocutory Order and Judgnent on April 8, 1999. See KRS
416.610. The Interlocutory Order and Judgnent determ ned that
t he Housing Authority had the right to condemm the property, set

t he value of the property for conpensation purposes at $277, 100
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in accordance with the report of the conm ssioners, and stated
that the Housing Authority=s purpose in taking the property was
to provide | ow cost housing. The order also stated that
exceptions to the value to be paid as conpensation nust be filed
wi thin 30 days of the order. See KRS 416. 620.

On April 16, 1999, Badouan noved the court for
additional findings and to alter, amend, or vacate the
Interlocutory Order and Judgnent. The notion was filed pursuant
to CR 52.02 and CR 59.05. A hearing on the notion was held
before the court on April 23, 1999. The court orally denied the
notion followi ng the hearing and directed the Housi ng Authority:s
attorney to draft an order to that effect. Badouan was
represented at the hearing by his attorney, Jerry Anderson, who
was present when the court denied the notion and directed the
Housi ng Authority=s attorney to draft the order

When the order was submitted to the judge for
signhature, the clerk:ss certificate attached to the order did not
| ist Andersonss nane as a person to receive a copy of the order
Rat her, the clerk=ss certificate stated that a copy of the order
was sent to Nader Shunnarah, Badouan:s origi nal attorney, who was
still Badouan's attorney of record.® Furthernore, the order had
not been sent by the Housing Authority=s attorney to Anderson for
his review as required by the local rules of the Fayette Crcuit

Court. The order was signed by the judge on April 29, 1999, and

3 The record did not reflect that Shunnarah had withdrawn as Badouan-s
attorney, although Shunnarah was not present at the April 23, 1999,
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was entered by the clerk on April 30, 1999. The clerk:s
certificate of service was al so dated April 30, 1999.

On Septenber 29, 1999, the court entered an order
all owi ng the Housing Authority to take possession of the
property. On the follow ng day, Septenber 30, 1999, Badouan
filed exceptions to the April 8, 1999, Interlocutory Order and
Judgnent. The exceptions were obviously not filed within 30 days
of the entry of the Interlocutory Order as required by KRS
416.620(1). No further action was taken in the case until the
Housing Authority filed a notion for a final judgment on February
8, 2000. The court granted the notion and entered a fina
j udgnent on February 18, 2000.

On February 28, 2000, Badouan filed a notion to alter,
anmend, or vacate the February 18, 2000, judgnent. Further, on
March 6, 2000, Badouan filed a notion pursuant to CR 60.02(d)
all eging fraud affecting the proceedi ngs and asking the court to
vacate its April 30, 1999, order and its February 18, 2000, fina
judgnment. In his CR 60.02 notion, Badouan argued that he was
entitled to relief because Anderson:s nane was intentionally
omtted on the clerk=s certificate on the April 30, 1999, order
and that the Housing Authority did not follow the |local rules by
tendering a copy of the order to Anderson for his review prior to

its entry by the court.

heari ng and apparently no |onger represented Badouan at that tine.
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On March 27, 2000, the court entered an order denying
Badouan:s CR 59 and CR 60.02 notions. On April 5, 2000, Badouan
filed a notion pursuant to CR 52.04 and CR 59, seeking to have
the court make additional findings of fact and to anend its order
denying his CR 60.02 notion. 1In an order entered on May 1, 2000,
the circuit court denied Badouan's notions. Badouan then filed a
notice of appeal on May 16, 2000.

Bef or e Badouan-s second CR 60.02 notion was filed, the
Housing Authority filed a notion to dism ss Badouan=s appeal from
the order denying his first CR 60.02 notion for failure to tinely
file a notice of appeal. This court granted the notion by an
order entered on Cctober 11, 2000. However, after Badouan noved
this court to reconsider, the appeal was reinstated for this
panel to consider. W conclude that the notice of appeal from
t he deni al of Badouans first CR 60.02 notion was tinely filed.
The order denying the notion was entered on March 27, 2000.
Badouans CR 59 notion was filed on April 5, 2000, and was deni ed
by the trial court on May 1, 2000. The notice of appeal was filed
on May 16, 2000. Since the filing of the CR 59 notion tolled the
time for filing a notice of appeal until May 1, 2000, the notice

of appeal was tinely filed. See CR 73.02(1)(e); University of

Louisville v. Isert, Ky. App., 742 S.W2d 571, 573-74 (1987).

Badouan:s second CR 60.02 notion was filed on February
12, 2001. Therein, he argued that he was entitled to relief from
the court:=s orders and judgnent because the court | acked subject-
matter jurisdiction of the case, false testinony regarding the
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pur pose of condemmati on had been given, and additional evidence
that he was entitled to a jury trial on the anbunt to be paid for
the property had been di scovered. On February 26, 2001, the
court entered an order denying the second CR 60.02 notion.
Badouan filed a notice of appeal to this court on February 27,
2001. The two appeal s have now been consol i dat ed.

Addr essi ng Badouan:zs appeal of the circuit court:s
denial of his initial CR 60.02 notion first, we conclude that the
circuit court did not err. Badouans first CR 60.02 notion was
filed under section (d) of the rule. That section allows relief
for Afraud affecting the proceedi ngs, other than perjury or
falsified evidence.f CR 60.02(d). Badouan argues that he is
entitled to relief due to fraud commtted on himby the Housing
Aut hority not including Andersonss nane on the clerk=s certificate
of service and in not conplying with the local rules by sending a
copy of the order to Anderson for his review prior to entry by
the court. Badouan did not claimin either his CR 60.02 notion
or in his brief that he would have filed an appeal fromthe
Interlocutory Order and Judgnent; rather, he clains he would have
timely filed exceptions relating to the conpensati on anpunt but
for the Housing Authority:s fraud.

By way of this CR 60.02 notion, Badouan sought the
right to file exceptions to the Interlocutory Order and Judgnent
so that he could have a jury trial to determ ne conpensation for
the taking of his property. See KRS 416.620(1). What Badouan
i gnores, however, is the fact that his |l ack of know edge of the

6



entry of the order overruling his CR 52 and CR 59 notion in no
way affected the mandatory requirenment of KRS 416.620(1) that
exceptions fromthe interlocutory order be filed within 30 days
of the date of the entry of that order. Wile the filing of the
CR 52 and CR 59 notion by Badouan nmay have tolled the tine for
his filing a notice of appeal of the interlocutory order, it did
not toll the time for filing exceptions to that order.?®
Furthernore, the | anguage of KRS 416. 620 nmandates that if no
exceptions are filed within 30 days fromthe entry of the
interlocutory order, Athe circuit court shall nake such orders as
may be proper for the conveyance of the title to the extent
condemmed, to the property, and shall enter such final judgment
as may be appropriate.( [ Enphasis added.] 1In short, upon entry
of the Interlocutory Order and Judgnent on April 8, 1999, Badouan
had 30 days in which to file exceptions, regardl ess of whether he

al so chose to file a CR 52 and CR 59 notion. See Kentucky

Uilities Co. v. Brashear, Ky. App., 726 S.W2d 321, 323 (1987).

Havi ng hel d that Badouan was required to file
exceptions to the Interlocutory Order and Judgnment within 30 days
of April 8, 1999, regardl ess of whether he filed a CR 59 notion
and regardl ess of whether he was given notice of the court’s

denial of that notion, we now turn to the recent Kurtsinger case

upon whi ch the Kentucky Suprene Court remanded this case for our

° Badouan asserts that in Hagg v. Ky. Utilities Co., Ky. App., 660
S.W2d 680 (1983), the court held that a tinely CR 59 notion tolls the
time to appeal an interlocutory judgnent and for filing exceptions.
The case clearly does not hold that the tine for filing exceptions is
tolled by a CR 59 noti on.
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consideration. In that case the Kentucky Suprene Court reversed
an opinion of this court and affirned the trial court’s order
granting a CR 60.02 notion which vacated an order denying CR 59
relief because the party seeking CR 59 relief was not served a
copy of the order denying the notion due to an error in the
judge’ s office. The court noted that “CR 60.02 addresses itself
to the broad discretion of the trial court” and that the granting
of the CR 60.02 notion did not constitute an abuse of discretion.
Id. at 456-57. Further, the court distinguished Stewart v.

Kentucky Lottery Corp., Ky. App., 986 S.W2d 918 (1998).

We conclude that the circuit court did not abuse its
di scretion in denying CR 60.02 relief in the case sub judice. As
we have noted, Badouan’s first CR 60.02 notion sought relief in
the formof having the April 30, 1999, order vacated and being
allowed to file exceptions to the conm ssioners’ award and to
have a trial on the issue of conpensation. As we expl ai ned
earlier in this opinion, Badouan was required to file exceptions
wi thin 30 days of the entry of the Interlocutory Order and
Judgnent on April 8, 1999, and his failure to do so preclude his
right to challenge the anmount of the conm ssioners’ award.
Agai n, we are unpersuaded by his argunent that the filing of a CR
59 notion tolled the tine for filing exceptions.

Furthernore, we conclude that the trial court did not
abuse its discretion in denying CR 60.02 relief because the facts

of this case are different fromthe facts in Kurtsinger. 1In

Kurtsinger the failure to receive a copy of the order denying CR
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59 relief was caused by a mstake in the judge's office. In this
case, however, the attorney who represented Badouan at the
hearing on the CR 59 notion had not entered an appearance of
record and Badouan’s first attorney had not noved to w thdraw as
counsel of record. The circuit court found no evidence of fraud,
and it is understandable that the clerk’s certificate of service
woul d direct that copies be sent to Badouan’s attorney of record
rather than his second attorney. |In other words, just as the
Kent ucky Suprene Court found no abuse of discretion in the tria

court’s granting of CR 60.02 relief in Kurtsinger, we find no

abuse of discretion in the trial court’s denial of C 60.02
relief in this case.

By way of his second CR 60.02 notion, Badouan al so
sought a trial on the issue of conpensation. The first argunent
raised in his notion, which he also raises in this appeal, was
that the trial court:zs judgnment should be set aside because the
court |acked subject-matter jurisdiction to grant a judgnent of
condemmation to the Housing Authority. Badouan argues that the
Housi ng Authority was not a party authorized by KRS 416.560 to
initiate a condemmati on action.

In Privett v. Cendenin, Ky., 52 S.W3d 530 (2001), the

Kent ucky Supreme Court described the principles surroundi ng

subj ect-matter jurisdiction and a partyss claimthat a court

| acked it. The Privett court stated, ASubject-nmatter
jurisdiction refers to a court=s authority to determ ne > his kind
of case: as opposed to >this case.{ 1d. at 532. Furthernore, the
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court held that A[d]efects in subject-matter jurisdiction may be
rai sed by the parties or the court at any tinme and cannot be

wai ved.@ 1d. In fact, the court noted that Asubject-matter
jurisdiction may be raised for the first time on appeal.@ I|d.

Al so, we note that the circuit court is a court of genera
jurisdiction having original jurisdiction of all justiciable
causes not exclusively vested in sonme other court. KRS
23A.010(1). Thus, the question is whether a court, other than
the circuit court, was vested with subject-matter jurisdiction to
determ ne Athis kind of casefl - a condemmati on case.

The Emi nent Donmai n Act of Kentucky requires that the
condemmor file a petition in the circuit court of the county in
which the property is located. KRS 416.570. Furthernore,
condemi ng property for the purpose of constructing | ow cost
housi ng requires that proceedi ngs for condemati on be instituted
in the circuit court of the county in which the property Ilies.
KRS 80.150. Badouanzs property lies in Fayette County, Kentucky,
and the Housing Authority filed the condemation petition in the
Fayette Crcuit Court. Based upon the clear |anguage of the
statutes, the Fayette Circuit Court had subject-matter
jurisdiction to hear Athis kind of case.@l Thus, the orders and
j udgnent of the Fayette Circuit Court were not void for |ack of
subj ect-matter jurisdiction.

Al t hough the Fayette Crcuit Court had jurisdiction to
hear Athis kind of case, @ Badouan=s subject-matter jurisdiction
argunent hinges on the assertion that the Housing Authority
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viol ated the Em nent Donmain Act of Kentucky when it initiated the
condemation proceeding in its own nanme. Badouan asserts that
KRS 416. 560 requires the Housing Authority to have the proceedi ng
initiated by the LFUCG in its behalf. The statute reads as

foll ows:

Not wi t hst andi ng any ot her provision of the
law, a departnment, instrunentality or agency
of city, county, or urban-county governnent,
ot her than a waterworks corporation the
capital stock of which is wholly owned by a
city of the first class, having a right of
em nent domai n under other statutes shal
exerci se such right only by requesting the
governi ng body of the city, county, or urban-
county to institute condemati on proceedi ngs

on its behalf. |If the governing body of the
city, county, or urban-county agrees, it
shall institute such proceedi ngs under KRS

416.570, and all costs involved in the
condemmati on shall be borne by the
departnent, instrunentality, or agency
requesting the condemmati on.

KRS 416.560(1).

On the other hand, the Housing Authority argues that it
properly initiated the condemati on proceedi ng wi t hout urban-
county governnent assistance. It relies upon the follow ng
st at ut e:

If it becomes necessary to condemm property
for the purpose of constructing any | ow
cost housing, or securing rights of way

| eading thereto, the authority may, by
resolution reciting the need, order the
condemati on of any |and or inprovenent or
interest in land, that it deens necessary.
Proceedi ngs for the condemation shall be
inthe circuit court of the county in which
the property lies, and shall be conducted
in the nane of the authority. The city
attorney shall conduct the proceedings, for
the authority. The judgnent of the court
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shall vest title in fee sinple to the

property condemmed in the authority. In

all other respects the formand manner of

t he proceedi ngs shall be the sane as that

provided in the Em nent Domain Act of

Kent ucky.
KRS 80.150. W agree with the Housing Authority that it properly
initiated the condemation proceedi ng under that statute rather
t han having the action initiated by the LFUCG under KRS
416.560(1).

It is presuned that the legislature is aware of al
| aws existing at the tinme it enacts a new |law and that it would

not enact a newlaw in conflict with existing [aws. Brewer

v. Commonweal th, Ky., 922 S.W2d 380, 381 (1996). Furthernore,

t he Kentucky Suprenme Court stated in Commonweal th v. Phon, Ky.,

17 S.W3d 106 (2000), as follows:

When there appears to be a conflict
bet ween two statutes, as here, a general
rule of statutory constructi on nandates
t hat the specific provision take
precedence over the general. Moreover, it
is the Court:zs duty to harnoni ze the | aw so
as to give effect to both statutes.
Finally, statutes should be construed in
such a way that they do not becone
meani ngl ess or ineffectual. [Footnotes
omtted.]

1d. at 107-08.

Were we to determ ne that the Housing Authority had to
proceed through the LFUCG under KRS 416.560(1), the portion of
KRS 80. 150 which allows the Housing Authority to proceed inits

own nane would be rendered ineffectual. In short, KRS 416.560(1)

governs the initiation of a condemation procedure as it relates
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to entities in general, while KRS 80.150 sets out the procedure
as it relates to housing authorities specifically. According to
the cl ear | anguage of KRS 80. 150, the Em nent Domain Act of
Kentucky is applicable except to the extent stated in KRS 80. 150.
The statutes are reconciled in this manner.

Al so, Badouan cites Petrey v. Cain, Ky., 987 S.W2d 786

(1999), to support his argunent that the circuit court did not
have subject-matter jurisdiction because the action was not
instituted by the LFUCG in accordance with KRS 416.560. 1In
Petrey, the Kentucky Suprene Court held that the circuit court
di d not have subject-matter jurisdiction over a notion to nodify
child custody because the novant did not file at |east two
supporting affidavits as required by statute. 1d. at 788.
However, the facts of the case sub judice as nore closely rel ated

to those in Underwood v. Underwood, Ky. App., 999 S.wW2d 716

(1999). As in Underwood, the failure of the plaintiff to satisfy
statutory requirements for bringing the suit did not affect the
subj ect-matter jurisdiction of the court. [|d. at 720.

Furt hernore, Kentucky Unenpl oynent Ins. Comn v. Providi an Agency

Group, Inc., Ky. App., 981 S.W2d 138 (1998), cited by Badouan in

his reply brief, Iends no support to his argunment. |In the case
sub judice, the alleged failure to neet the statutory requirenent
did not affect the power of the court to exercise jurisdiction
over the case.

In the second argunent of his second CR 60.02 notion,
Badouan cl ai mred to have di scovered Anew evi dencef show ng t hat
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the Housing Authority agreed to a jury trial on the value of the
property. He clained that the Housing Authority conducted

settl ement negotiations with himafter the court entered its
April 8 and April 30, 1999, orders and that the Housing Authority
agreed to allow a jury trial even though exceptions were not
tinely filed. 1In addition, Badouan clained that he paid $2,000
for an apprai sal which indicated that the value of his property
was approxi mately $500, 000 to $550, 000 rather than the $277, 100
recomended by the conm ssi oners.

In support of his argunent that the Housing Authority
agreed to a trial, Badouan pointed to a letter and a chart sent
to the Departnent for Housing and Urban Devel opnent (HUD) by
Austin Sims, the Housing Authority director.® The first letter
was witten in July 1999, and it states in pertinent part as
foll ows:

The LHA has received an Interlocutory O der

and Judgnent that approves condemati on of

this site and permts the Authority to take

possessi on of this property upon paynent of

t he Conmi ssionerzs award of $277,100. It is

understood that future | egal proceedi ngs and

negoti ations may occur that will increase the

pur chase price.

Badouan cl ained that the reference to Afuture | egal proceedings
and negotiationsf that AW Il increase the purchase price(l

illustrated the existence of an agreenment to conduct a jury tria

on the issue of conpensation.

® The letter and chart arose from di scovery conducted by different
attorneys in a separate condennation proceedi ng agai nst ot her
property. Badouan acquired copies of the letters and a deposition of
Sims and attached themto his second CR 60.02 noti on.
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As additional support for his argunent, Badouan poi nted
to a chart contained in a letter Sinms sent to Cindi Demtros, a
grant:s manager for HUD. The chart |isted Aapproxi mate costs@ of
an AOFf-Site Acquisition Plan.@ For Westside Plaza, the chart
i ndi cat ed Aapproxi mate costs@ of $500, 000 - $550,000. Badouan
clainmed this illustrated the existence of an agreenent to conduct
a val uation hearing and the existence of the Housing Authority:s
expectation that the purchase price would be $500, 000 -
$550, 000. ’

AG ven the high standard for granting a CR 60.02
notion, the trial court:zs ruling on the notion receives great
deference on appeal and will not be overturned except for an

abuse of discretion.@§ Barnett v. Conmmonwealth, Ky., 979 S W2d

98, 102 (1998). \While it is true that the Housing Authority may
have conducted negotiations with Badouan after the expiration of
the time for himto file exceptions, we see little evidence that
there was an agreenent by the Housing Authority that it would
agree to a jury trial to determ ne the value of the property. In
fact, Sinmms: letter of July 1999 to HUD stated that future | ega
proceedi ngs and negotiations Amay occur.f At any rate, it does
not appear that such an agreenent was proved with reasonabl e

certainty. See Brown v. Brown, Ky., 796 S.wW2d 5, 8 (1990). 1In

short, we conclude that the trial court did not abuse its

" However, the Aapproxi nate costsf may be the estimated total cost of
acquiring the property including itens of cost other than the val ue of
the property. For exanple, costs incurred to relocate businesses
operating in Westside Plaza as well as to elimnate environnental
contam nation might be included in the estimte.
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di scretion in refusing to grant Badouanzs second CR 60.02 notion
on the asserted ground of new evi dence.

In the final argunment of his second CR 60.02 notion,
Badouan argued that the reason the Housing Authority stated for
condemmi ng the property was not its real reason for doing so. At
the initial condemmation hearing on March 31, 1999, Simrs
testified that the condemati on of Westside Plaza was for the
pur pose of |owincone housing. Badouan argued in his CR 60.02
notion that the real reason for condemmation was urban renewal, a
pur pose for which a housing authority does not have power to
condenn property. According to Badouan, Sinmrs: deposition taken
on August 3, 2000, indicates that Sinms admtted that the rea
reason for condemmation of Westside Plaza was urban renewal .
Badouan argued that Sinms: testinony at the initial condemnati on
hearing therefore constituted perjury or falsified evidence. See
CR 60.02(c).

Badouan failed in his brief to this court to direct us
to the portion of the Simrs:- deposition where Simms supposedly
stated that the Areal reason@ for condemmati on was urban renewal .
We have reviewed that deposition and note that Sims directed
attention to the July 1999 |letter he wote to HUD. Simms stated
in the deposition that Aacquisition of this site and the
redevel opnent as | owincone elderly public housing duplexes is an
integral part of the Charlotte Court Hope VI redevel opnent
project.@ Further, the specific question and answer segnent of
the deposition cited by Badouan as contradictory to Sinms:
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testinony before the circuit court did not relate to Westside
Pl aza but to other property (Lincoln Terrace). 1In short, we
conclude that the trial court did not abuse its discretion in
refusing to grant CR 60.02 relief on this ground.

The orders of the Fayette Circuit Court denying
Badouan=s two CR 60.02 notions are affirned.

KNOPF, JUDGE, CONCURS.

SCHRODER, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

SCHRODER, JUDGE, DI SSENTING | have two problenms with
this case. First, the ruling on the notion to reconsider the
interlocutory order that determ ned the Housing Authority had the
right to condemm was sent to the wong attorney. Both sides
agreed that Jerry Anderson represented the appellant, but the
order was sent to Nader Shunnarah, the appellant:=s origi nal
attorney. Until Anderson has notice, | would toll the 30-day
period for filing exceptions under KRS 416.620(1).

The second problemis with the Housing Authority:s
attorney filing the case. KRS 80.150 does authorize the Housing
Authority to file suit inits name, but by the city attorney, not
t he Housing Authority=s attorney. Unless the Housing Authority:s
attorney was appointed a special city attorney, he had no
authority to file the case. | would reverse and renmand the case

and require the Housing Authority to start over.
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