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BEFORE: BARBER, McANULTY, AND TACKETT, JUDGES.

TACKETT, JUDGE. Tracey Craner (Tracey) and her brother, Paul
Benton Craner, Il (Benton), appeal fromCdark Crcuit Court’s
j udgnment of January 14, 2002, in which a jury found that the
docunent dated Decenber 2, 1997 that had previously been

probated in the Cark District Court as the Last WII| and



Test ament of Paul B. Cramer, Jr. (Paul), was not Paul’s true
Last WII and Testanent.

On appeal, Tracey and Benton, Paul’s children, argue
that the Clark Grcuit Court erred when it failed to grant
either a directed verdict or a judgnent notw thstandi ng the
verdi ct because the record contains no evidence that Paul | acked
testanmentary capacity nor does the record contain evidence of
undue i nfluence. Tracey and Benton argue that the adm ssion of
attorney Turney Berry’'s testinony was prejudicial, that the
adm ssion of Paul’s purported 1991 hol ographic will was
prejudicial and also the adm ssion of the settlenent agreenent
bet ween Tracey and Benton was prejudicial. Finding that the
circuit court should have granted a directed verdict in Tracey’s
and Benton's favor, we reverse and renmand.

As the record reveals, Paul B. Cranmer, Jr. led an
interesting life before his death in August of 1999 of a brain
tunor. Paul was born in Virginia in 1926. During the early
1950’ s, he attended the University of Kentucky, and, while
there, nmet Carol Mangi one (Mangi one), who becane one of his life
long friends. After college, Paul joined the U S. Navy and flew
jet fighters during the Korean Conflict. After he left the
Navy, Paul becane a commercial airline pilot. Sonetine in the
1950’ s, Paul eventually net his first wife, Daneen. They

marri ed and had two children, Benton, born in 1958, and Tracey,



born in 1961. During the 1960's, Paul and Daneen di vorced,
reconciled briefly and then divorced again. During the 1970’ s,
Paul lived on a farmin Virginia and rai sed horses, one of his
lifelong passions. In 1977, while visiting Hanburg Pl ace, Pau
met and began a romantic relationship wwth Gayle Powel|l (Gayle).
In 1987, Paul noved to Kentucky and bought a horse farmin Cark
County. Gayle eventually noved into a nobile hone on Paul’s
property, although at tinmes she lived with Paul in the nain
house, and hel ped Paul tend his horses. |In early 1998 Pau
evicted Gayle fromhis property.

On May 29, 1995, a longtine friend, CGeorge Hastings
(Hastings), and his new wife, Carol, visited Paul at his farm?
Wiile there, Hastings was shot and killed. |In 1996, Paul was
indicted for and | ater convicted of manslaughter in the second
degree. He was sentenced to seven years. On June 28, 1997,
while free pendi ng appeal, Paul suffered a severe stroke. As a
result, he suffered fromaphasia, the inability to speak. Paul
however, was able to perform many day-to-day activities, such as
grocery shopping, driving and tending to his horses.

After Paul’s stroke, Carol Mangi one began to spend
nore tinme with Paul and hel ped himwith certain |legal matters.
In Novenber of 1997, Mangi one hel ped Paul file eviction

proceedi ngs against Gayle. Wth Carol’s help, Paul went to see

! There is no evidence in the record that Carol Hastings was the sane person
as Carol Mangi one.



Marvin Clem (Clem, an attorney, so that he could nake a will.
On Decenber 2, 1997, Mangi one took Paul to Clenis Lexington
office to review and execute the will. Wile there, Mngione
attended the neeting between Paul and Cemand acted as Paul’s
interpreter. The record reveals that Paul read the will and
signed it. In the 1997 will, Paul left his entire estate to his
daughter, Tracey.

In June of 1998, this Court affirmed Paul’s conviction
for mansl aughter, and in August of 1998, Paul began serving his
seven-year prison sentence. On August 23, 1999, Paul died of an
aggressive brain tunor.

On Cctober 20, 1999, Tracey submtted the 1997 will to
the Cark District Court for probate. Subsequently, Gayle cane
forward with an hol ographic wll dated June 15, 1991, which al so
purported to be Paul’s last will and testanent. According to
the 1991 will, Gayle was to receive Paul’s entire estate, except
for the needs of his stepnother, Helen Craner, until Helen's
deat h.

On January 12, 2000, Gayle filed suit in the dark
Circuit Court against Tracey and Benton and cl ai med that the
1997 will was not Paul’s true last will and testanent arguing
that Paul | acked testanmentary capacity and had been unduly
i nfluenced by Carol Mangione. After a three and half day trial,

a jury found that the 1997 will was not Paul’s last will and



testament. The Clark Circuit Court entered its judgnent to that
ef fect on Novenber 6, 2001, and remanded the matter to the O ark
District Court, Probate Division, presumably to take up the
matter of the 1991 hol ographic will. This appeal followed.

On appeal, Tracey and Benton argue that the dark
Circuit Court erred when it failed to grant thema directed
verdict or in the alternative, failed to grant a judgnent
notwi t hstandi ng the verdict regarding the issue of testanmentary

capacity. Cting Bye v. Mattingly, Ky., 975 S.W2d 451 (1998),

Tracey and Benton argue that Gayle presented no evi dence that
that Paul | acked testanmentary capacity. Tracey and Benton cite
the testinony of nunerous lay wi tnesses who testified that,
after the stroke, Paul was still capable of engaging in nornmal
day-to-day activities such as driving, shopping and tending his
horses and argue that since Paul could engage in such
activities, he still possessed his testanentary capacity.
Furthernore, according to Tracey and Benton, every physician
that testified regarding Paul nerely opined that he suffered
fromaphasia, the inability to speak. Alternatively, Tracey and
Benton argue that even if Paul had been nentally ill in late
1997, he still had the necessary capacity to nmake a will due to
the lucid interval doctrine. Although Tracey and Benton admt
that Dr. Kathleen Ri ggs, Paul’s former psychiatrist, testified

that due to the stroke, Paul suffered froman organic brain
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syndrome, they argue that this did not rebut the presunption
rai sed by the lucid interval doctrine that Paul possessed
testanmentary capacity when the 1997 wll was executed.

Al so, Tracey and Benton argue that the Cark Crcuit
Court erred when it failed to grant a directed verdict or in the
alternative, failed to grant a judgnent notw thstanding the
verdi ct regarding the issue of undue influence. According to
t he Suprenme Court of Kentucky:

Undue influence is a | evel of persuasion
which [sic] destroys the testator’s free
will and replaces it with the desires of the
i nfluencer. 1In discerning whether influence
on a given testator is “undue”, courts nust
exam ne both the nature and the extent of
the influence. First, the influence nust be
of a type which [sic] is inappropriate.

I nfl uence fromacts of kindness, appeals to
feeling, or argunments addressed to the
understanding of the testator are

perm ssible. Influence fromthreats,
coercion and the like are inproper and not
permtted by law. (Ctations omtted.) Bye
v. Mattingly, supra at 457.

Tracey and Benton argue convincingly that Gayle presented no

evi dence what soever that Mangione did anything while in Paul’s
presence to influence him Furthernore, if Mangione did do
anything to influence Paul, then whatever she nmay have done were
“acts of kindness, appeals to feeling, or argunents addressed to
t he understanding of the testator.” Thus, whatever she may have
done was appropriate as a matter of law. Id. at 457. Al so,

Tracey and Benton point out that Gayle presented no evi dence
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t hat Mangi one threatened or coerced Paul in any way. The
Suprene Court of Kentucky has set forth indicia or “badges” that
i ndi cate undue influence. According to the high court:

Such badges include a physically weak and
mentally inpaired testator, a wll which is
unnatural in its provisions, a recently
devel oped and conparatively short period of
cl ose rel ationship between the testator and
princi pal beneficiary, participation by the
princi pal beneficiary in preparation of the
W ll, possession of the will by the

princi pal beneficiary after it was reduced
to witing, efforts by the principa
beneficiary to restrict contacts between the
testator and the natural objects of his
bounty, and absolute control of testator’s
busi ness affairs. (Ctations omtted.) Bye
v. Mattingly, supra at 457.

Tracey and Benton argue that Paul was not nentally inpaired;
that the 1997 will was not unnatural; that Paul had a |life |ong
relationship with his daughter, Tracey; that Tracey did not
participate in making the will; that Tracey never possessed the
will; that Tracey never restricted Paul’s contact with other
peopl e and that she never had any control over Paul’s business
affairs.

Tracey and Benton al so contend that the circuit court
prejudicially erred when it admtted the testinony of Turney
Berry (Berry). Berry, an attorney, testified as an expert on
Gayl e’ s behal f and opined that Marvin Cem the scrivener of the
1997 will, did not make sufficient inquiry to determ ne whether

Paul possessed the requisite testanmentary capacity. Citing Bye
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v. Mattingly, Tracey and Benton insist that Berry' s testinony

was conpletely irrelevant and clearly prejudicial because it
inplied that Clemacted with some “nefarious” purpose in mnd.
They argue that Berry's testinony indeed shifted the focus of
the trial fromthe relevant issues to Cenis performnce as an
attorney.

Further, Tracey and Benton argue that introduction of
the 1991 will was prejudicial because Gayle’s conpl aint focused
on the invalidity of the 1997 will, not the validity of the 1991
hol ographic will. They also argue that the settl enent agreenent
t hey signed in 1998 should not have been adm tted into evi dence.
According to Tracey and Benton, they executed the agreenent in
order to avoid paying gift taxes on the portion of the estate
that she intended to give to Benton. Also, they cite KRE 408,
arguing that the settlenent agreenment is inadm ssible because it
was nmade as part of their conprom se negotiations. They cite

Simmons v. Small, Ky., 986 S.W2d 452 (1998) for the proposition

that introduction of a settlenent agreenent, which was ot herw se
irrelevant, for inpeachnment purposes was error.

Regardi ng the standard of review for directed
verdicts, the Suprenme Court of Kentucky stated:

A notion for directed verdict admts the

truth of all evidence which [sic] is

favorable to the party agai nst whomthe

notion is made. Upon such notion, the court
may not consider the credibility of evidence
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or the weight it should be given, this being
a function reserved to the trier of fact.
Moreover, the trial court should favor the
party agai nst whomthe notion is nade with
all inferences which [sic] may reasonably be
drawn fromthe evidence. Upon conpletion of
the foregoing evidentiary review, the trial
court nust determ ne whether the evidence
favorable to the party agai nst whomthe
notion is made is of such substance that a
verdi ct rendered thereon would be “pal pably
or flagrantly” against the evidence so as
“to indicate that it was reached as a result
of passion or prejudice.” If the tria

court concludes that such would be the case,
a directed verdict should be given.

O herwi se, the notion should be deni ed.
(Gitations omtted.) NCAA v. Hornung, Ky.,
754 S. W 2d 855, 860 (1988). See also, Lew s
v. Bl edsoe Surface Mn. Co., Ky., 798 S.W2d
459 (1990) and Smith v. Wal-Mart Stores,
Inc., Ky., 6 S.W3d 829 (1999).

The Kentucky Supreme Court thoroughly addressed the
i ssue of testanentary capacity in its |landmark case Bye v.
Mattingly. The high court stated:

In Kentucky there is a strong presunption in
favor of a testator possessing adequate
testamentary capacity. This presunption can
only be rebutted by the strongest show ng of
i ncapacity. Testanentary capacity is only
rel evant at the tinme of execution of a wll.

"Kentucky is commtted to the doctrine of
testatorial absolutism"” 1 Ky. Prac. --
Probate Practice & Procedure, 8§ 367 (Merritt
2d ed.). The practical effect of this
doctrine is that the privilege of the
citizens of the Conmonwealth to draft wills
to di spose of their property is zeal ously
guarded by the courts and will not be

di sturbed based on renote or specul ative
evi dence. The degree of nental capacity
required to make a will is mnimal. The
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m ni mum | evel of nmental capacity required to
make a will is less than that necessary to
make a deed, or a contract.

To validly execute a wll, a testator nust:
(1) know the natural objects of her bounty;
(2) know her obligations to them (3) know
t he character and val ue of her estate; and
(4) dispose of her estate according to her
own fixed purpose. Merely being an ol der
person, possessing a failing nenory,

nonment ary forgetful ness, weakness of nent al
powers or lack of strict coherence in
conversation does not render one incapable

of validly executing a will. "Every man
possessing the requisite nental powers nay
di spose of his property by will in any way
he may desire, and a jury will not be

permtted to overthrowit, and to nmake a

will for himto accord with their ideas
justice and propriety.” (Ctations

of

omtted.) Bye v. Mattingly, supra at 455-

456.

According to the record, David Cox, who knew Paul

testified that while Paul was different after the

si nce 1991,

stroke, he

still worked very hard to maintain his horse farm Lynn Kelly
also testified that after the stroke, Paul still rode his
horses, still maintained his daily routine, still drove his car
and still operated machinery on his farm Mrvin Cem the

attorney who prepared the 1997 wll,

at his office on tinme, and that despite his inabi

Paul

testified that Paul arrived

ity to talk,

understood what C em said and that Paul further responded

to both Cemand Mangi one. C em opined that Pau

possessed t he

requi site testamentary capacity on Decenber 2, 1997, to execute

his will.
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Furthernore, Linda Scott (Scott), a social worker for
the Veteran’s Adm nistration who testified on Gayle’ s behal f,
testified that after his stroke Paul had been hospitalized in
the VA's rehabilitation unit. According to Scott, the unit
exists to help stroke victins regain their functioning and
stresses physical, speech and occupational therapy. Scott
testified that Paul did not suffer from any physical problem as
a result of the stroke and that while hospitalized received
speech therapy for his aphasia until he was discharged fromthe
hospital. Susan Wllard (WIllard), a registered nurse who had
wor ked at the VA hospital for twenty-seven years, testified on
Gayle’s behalf. WlIllard testified that Paul conmmunicated by
witing on a note pad. Wllard testified that she could read
Paul *s handwiting and when asked, Paul could correctly nane the
medi cations that had been prescribed for him although, he did
not al ways give the correct answer.

The record reveals that Paul knew the natural objects
of his bounty. As the 1997 will reflects, Paul was aware that
he had two children, Tracey and Benton. Paul knew he had an
obligation to them however, he chose not to | eave anything to
his son, Benton. Paul knew the character and value of his
estate. As the record reveals, up to the tinme of his

i mprisonment, Paul did the work necessary to maintain his horse
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farm Paul disposed of his property according to his fixed
intentions. He left his entire estate to his daughter, Tracey.

Regarding a nentally ill testator, the Suprene Court
has st at ed:

When a testator is suffering froma nental
i1l ness which ebbs and flows in terns of its
effect on the testator's nental conpetence,
it is presuned that the testator was
mentally fit when the wll was execut ed.
This is coomonly referred to as the lucid
interval doctrine. By enploying this
doctrine, citizens of the Commonweal th who
suffer froma debilitating nental condition
are still able to dispose of their property.

The lucid interval doctrine is only

i nmplicated when there is evidence that a
testator is suffering froma nental illness;
ot herwi se the normal presunption in favor of
testanmentary capacity is operating. The
burden is placed upon those who seek to
overturn the will to denonstrate the | ack of
capacity. The presunption created is a
rebuttabl e one, so that evidence which
denonstrates conclusively that the testator
| acked testanentary capacity at the tinme of
t he execution of the will results in
nullifying that will. (Ctations omtted.)
Bye v. Matttingly, supra at 456.

According to the record, Dr. Kathleen Riggs, a
psychi atrist who treated Paul for nmenory | oss before the stroke,
testified that when she saw Paul on August 6, 1997, in her
opi nion he was not conpetent. However, Dr. Riggs did not
exam ne Paul on that day, but nerely spoke with himfor a few
m nut es before suggesting he seek help fromthe | ocal Veteran's

Adm ni stration hospital. Dr. Robert J. Fallis, a board
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certified neurologist, testified that the part of Paul’s brain

t hat was responsi ble for processing | anguage had been destroyed
by the stroke and that this should have affected Paul’s ability
to perform abstract reasoning. However, Dr. Fallis never

exam ned Paul but specul ated that his nental capacity had been
affected by the stroke. G ven the operation of the lucid
interval doctrine, neither Dr. Riggs’ nor Dr. Fallis’ testinony
rebutted the strong presunption that Paul possessed testanentary
capacity when he executed the 1997 will. Taking all the facts
favorable to Gayl e and naking all reasonable inferences that may
be drawn fromit, the jury's verdict was flagrantly against the
evi dence. G ven the operation of the lucid interval doctrine,
Gayl e, who had the burden of proof, did not rebut the
presunption that Paul possessed testamentary capacity on
Decenber 2, 1997, when he executed his will. The circuit court

erred when it denied Tracey’'s and Benton’s notion for directed

verdi ct.

At trial, Gayle's second argunent was that Carol
Mangi one unduly influenced Paul. It is inportant to note
Mangi one took nothing fromthe 1997 will. To have undue

i nfluence, the influence nust be inappropriate such as influence
fromthreats or coercion which are not permtted by law. 1d. at

457. And the influence nmust be so strong that it overbore the
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testator’s free will so that the testator disposed of his estate

agai nst his w shes. Id.

According to the record, Mangione assisted Paul in two

| egal matters, Gayle' s eviction and the 1997 will. Regarding
the will, Mangione found the attorney, Marvin Cem who prepared
the will, she drove Paul to Cems office and al so acted as

Paul"s interpreter. At trial, Gayle presented no evidence that
Mangi one i nfluenced Paul. Gayle nerely showed that Mangi one had
the opportunity to influence Paul. “Merely denonstrating that
the opportunity to exert such influence is not sufficient to
sustain the burden of proof.” 1d. at 458. Beyond Paul’s
aphasia, this case bears none of the hall mrks of undue
influence. 1d. at 457. Taking all the facts favorable to Gayle
and making all reasonable inferences that may be drawmn fromit,
the jury’s verdict was flagrantly against the evidence, and this
Court finds that the circuit court erred when it denied Tracey’s
and Benton’s notion for directed verdict.

We disagree with Tracey and Benton that the circuit
court erred when it allowed Turney Berry to testify. 1In Kesler
v. Shehan, Ky., 934 S.W2d 254 (1996), the Suprene Court
reversed this Court after this Court had reversed a jury verdict
on the grounds that an expert wi tness had of fered an opi nion
going to the ultimate fact in a will contest case. |In Kesler,

plaintiff called an attorney as an expert witness to denonstrate
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that the scrivener of the will had either failed to note or
i gnored various indicia of undue influence. The Suprene Court
st at ed:

[Plaintiff's expert] did not state that
undue influence was actually present here.
He nerely testified that the attorney shoul d
have been on notice to do nore to assure

hi nsel f about the voluntariness of the
client’s action. Under the circunstances
presented here, the jury was entitled to
consider that the attorney had overl ooked or
i gnored undue influence and therefore had
failed to do enough to forma credible
opinion that his client was free from undue
influence. 1d. at 256.

Simlarly in the case sub judice, Berry never testified that

Paul | acked testanentary capacity. He nerely opined that the
attorney coul d have done nore to assure hinself that Paul
possessed the necessary testanentary capacity. In |ight of
Kesler, Berry's testinony was adm ssible and the circuit court
did not err.

During the trial, Tracey and Benton failed to object
to the introduction of both the 1991 hol ographic wll and the
settlenent agreenment. “It goes w thout saying that errors to be
consi dered for appellate review nust be precisely preserved and

identified in the ower court.” Skaggs v. Assad, By and Through

Assad, Ky., 712 S.W2d 947, 950 (1986). Since they failed to

preserve these issues, we shall not address them
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Thus, for the foregoing reasons, we reverse the
judgnment of the Cark GCrcuit Court and remand the case for the
circuit court to enter an order directing a verdict in favor of

appel l ants, Tracey Cranmer and Paul Benton Craner, I11.

ALL CONCUR.
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