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BEFORE: BAKER AND SCHRCDER, JUDGES; AND HUDDLESTON, SEN OR
JUDGE. !

SCHRCDER, JUDGE. Lynda Syl vester appeals from orders of the
Jefferson Circuit Court granting the Cty of Louisville s notion
to dismss and granting summary judgnment in favor of Qak Street
Hardware Store, Inc. and Lee and Nellie Jones. The appeals
proceeded separately and have not been consolidated but were
ordered to be heard together by the sane panel of this Court.
Because the appellant is the sane in both appeals and because
bot h appeal s originate fromone case, we will issue one opinion
covering both appeals. W affirmin both appeals.

On August 24, 2000, Lynda Sylvester tripped and fell,
sustaining injuries, in a |landscaped area owned by the Gty of
Louisville, and located in front of a retail business at 125
West Cak Street, Oak Street Hardware, owned by Lee and Nellie
Jones. The area in which Sylvester fell is a part of the
si dewal k | andscapi ng, consisting of a small dirt square (which
appears to nmeasure approximtely 3° x 3') located within the
sidewal k next to the curb. The City had renoved a pavenent
square and added nul ch, sone plants, and a tree. The area was
bordered by sone small black netal arches or “hoops.” Syl vester
al l eged that, while wal king down the sidewal k, she stepped to

the side to avoid wal king over a netal grate in the sidewal k and

! Seni or Judge Huddl eston sitting as Special Judge by assignnent of the Chief
Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and KRS
21.580.



caught her foot in one of the nmetal “hoops,” causing her to trip
and fall.

On August 15, 2001 and August 22, 2001, Syl vester
filed a conplaint and an anended conplaint in Jefferson Grcuit
Court seeking danages for her injuries, nam ng Oak Street
Hardware Store, Inc., Lee and Nellie Jones, the City of
Louisville, and the Gty of Louisville, Departnent of Public
Wr ks, as defendants. (Hereinafter, OGak Street Hardware Store,
Inc., and its owners Lee and Nellie Jones will be referred to
collectively as “the Joneses”. The City of Louisville and the
City of Louisville, Departnent of Public Wirks, will be referred
to collectively as “the City”.) The trial court, finding the
area to be a public thoroughfare, granted the Cty' s notion to
di sm ss, on grounds that Sylvester failed to conply with the 90-
day notice requirenent of KRS 411.110. Sylvester’s first appea
(2002- CA-000432- MR) concerns the notion to dism ss.

Subsequently, the trial court granted the Joneses’ notion for
summary judgnent, finding that the area in which Sylvester fel

was owned by the City, and, citing Reibel v. Wolworth, 301 Ky.

76, 190 S.W2d 866 (1945), that there was no evidence that the
Joneses created a defective or dangerous condition on the
t horoughfare by an affirmative act. Sylvester’'s second appea

(2002- CA-001278- MR) concerns the grant of sunmary judgnent.



We first address Sylvester’s appeal against the Gty
(2002- CA-000432-MR) in which she argues that the trial court
erred in finding the area in which she fell to be a public
t horoughfare. KRS 411.110, entitled, “Action against city for
injury fromdefect in thoroughfare — Service of Notice” provides
as follows:

No action shall be maintai ned agai nst
any city in this state because of any injury
growi ng out of any defect in the condition
of any bridge, street, sidewalk, alley or
ot her public thoroughfare, unless notice has
been given to the mayor, city clerk or clerk
of the board of aldernen in the manner
provi ded for the service of notice in
actions in the Rules of Gvil Procedure.
This notice shall be filed within ninety
(90) days of the occurrence for which damage
is clained, stating the time of and pl ace
where the injury was received and the
character and circunstances of the injury,

and that the person injured will claim
damages therefor fromthe city. (enphasis
added.)

The trial court found that the area in question was a
t horoughfare, and therefore covered by the statute, citing
Bl ack’s Law Dictionary that a thoroughfare is “a street or
passage through which one can fare (travel); that is, a street
or highway affording an unobstructed exit at each end into
anot her street or public passage.”

Syl vester contends that the area in which she fell was
nei ther a sidewal k, nor a public thoroughfare, but a “park-Iike

area” that was created for aesthetic purposes, and that KRS

-4-



411.110 does not contain any | anguage as would include this type
of area. |In support of her argunent, Sylvester points to the
fact that the purpose of the nmetal hoops was actually to bl ock
pedestrians from wal ki ng through the area to avoid danage to the
vegetation therein, hence the area cannot be considered a
“thoroughfare.” W disagree.

There are nunerous pictures of the area in the record.
The area is part of the streetscape or | andscapi ng of the
sidewal k. The tree was planted next to the street curb with
si dewal k pavenent on the other three sides. Cearly the
si dewal k | andscaping is an accessory use to the sidewal k use.
Li kewi se, the pictures show a trash can on the pavenent near the
tree. The trash can obstructs pedestrian traffic, but it, too,
is an accessory to the sidewal k use. There is a netal grate
near the tree and near the trash can. (This grate appears to be
of a type which allows air to go through the sidewal k into the
adj acent building.) It, too, is part of the sidewal k.

In a simlar case, Hancock v. Gty of Anchorage, Ky.,

299 S.wW2d 794 (1957), the plaintiff was injured due to a | oose
lid on a city-owned water neter box |located in the sidewal k.
Even though the neter and water system were maintained as a
proprietary function of the city, the Court, nevertheless, held
that “the water nmeter box was |located in the sidewal k and [ KRS

411.110] specifically covers defects in the sidewal k.” Hancock,
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299 S.W2d at 795. The Court further explained that KRS 411.110
“does not exclude defects in a sidewal k of any ki nd whet her of
proprietary or governnment origin.” 1d. Simlarly, we conclude
that the | andscaped area in the present case is a part of the
si dewal k, and any defects therein would be considered defects in
t he sidewal k. Hence, the notice requirenment of KRS 411.110
woul d apply.

The notice requirenment of KRS 411.110 is nandatory and
is a condition precedent to the bringing of a suit against a

city. Berry v. Cty of Louisville, Ky., 249 S.W2d 818, 819

(1952); Cty of Louisville v. ONeill, Ky., 440 S.W2d 265, 266

(1969); Hancock, 299 S.W2d at 795. It is undisputed that

Syl vester did not give notice to the Gty within 90 days of the
accident. Accordingly, the trial court did not err in granting
the Gity’'s notion to dismss.

We next address Sylvester’s second appeal (2002-CA-
001278-MR), in which she argues that the trial court erred in
granting the Joneses’ notion for summary judgnent. The owner or
occupant of abutting property is not |liable for damages
resulting froma defect or dangerous condition in the sidewalk,
unl ess he created the defective or dangerous condition by sone

affirmative act. Equitable Life Assurance Society v. Mdellan,

286 Ky. 17, 149 S.W2d 730 (1941); Reibel v. Wolworth, 301 Ky.

76, 190 S.W2d 866 (1945).



The standard of review of a trial court’s grant of
sunmary judgnment is “whether the trial court correctly found
that there were no genuine issues as to any material fact and
that the noving party was entitled to judgnment as a matter of

law.” Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781 (1996).

W are to viewthe record in the light nost favorable to the
party opposing the notion and resolve all doubts in its favor.

Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807

S.W2d 476, 480 (1991).

Syl vester contends that the trial court was incorrect
inits finding that there was no affirmative evidence that the
Joneses created the defective or dangerous condition by an
affirmative act. To the contrary, Sylvester contends that the
record contains anple evidence that the Joneses affirmatively
created the all eged defective or dangerous condition which
caused her injuries. 1In his deposition, Lee Jones testified
that when he first noved to the |ocation at 125 West Cak Street,
the metal hoops, along with the tree and a “little bit” of
mul ch, were already there. Lee Jones testified that he added "a
| ot of nmulch and plants” into the square, that he woul d weed and
water, and that he would straighten the netal hoops if they were
up or leaning over. Sylvester contends that Lee Jones’s acts of
addi ng nmul ch and vegetation, which obstructed the view of the

net al hoops, as well as his repositioning of the hoops,
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constituted affirmative acts which created a dangerous or
defective condition.

Again, we disagree. Lee Jones did not renove the
pavenent nor plant the tree, nor did he place the dangerous
nmetal hoops in the | andscaped area. The Cty did all of the
above, including initially adding sone nmulch. Lee Jones nerely
mai nt ai ned the | andscaping. Adding the extra nmulch and addi ng
plants to the square did not create the condition, but sinply
hel ped maintain the condition the City created (renoving the

pavenent square and replacing it with landscaping). See Rollins

v. Satterfield, Ky., 254 S.W2d 925 (1953); Mdellan, 149

S.W2d 730. Therefore, we conclude the trial court did not err
in granting summary judgnment to the Joneses.

For the foregoing reasons, the orders of the Jefferson
Circuit Court are affirned.

ALL CONCUR
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