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BEFORE: BARBER, McANULTY, AND TACKETT, JUDGES.

BARBER, JUDGE: The Appellants, State FarmFire & Casualty
Conpany, and Wade Henbree, seek review of an order of the Shel by
Crcuit Court denying their nmotion for summary judgnment. They
contend that the trial court erred, as a matter of law, in

interpreting an exclusion in the Gatzes’ honeowner’s policy.



We di smi ss the appeal because it was not taken froma final and
appeal abl e order.

The denial of a notion for summary judgnent is
general ly not appeal abl e; however, an exception to the genera
rule applies where the facts are not in dispute, the only basis
of the ruling is a matter of law, the notion is denied, and
there is entry of a final judgment with an appeal therefrom?! In
t he case sub judice, there was no appeal froma final judgnent,
t hus, we di sm ss.

The essential facts relevant to the trial court’s
ruling are not in dispute. On or about Septenber 9, 1999, the
Appel l ee, Lee Ann WIllians (Leigh Ann), went to the hone of the
Appel l ees, Caryn and Wlliam Gatz (G atzes), to play with their
daughter, Carli. At that time, Lee Ann was ten years old. The
girls were riding go-carts, owned by the G atzes, on a tractor
path adj acent to their property. Lee Ann failed to nmake a turn
in the path, and was injured when she drove the go-cart into a
dry creek bed.

At the tinme of the accident, the Gratzes were insured
by a honeowner’s policy with the Appellant, State Farm On
April 17, 2000, Lee Ann, by and through her next friend, Gary
Wllianms, filed a conplaint against the Gratzes in the Shel by

Circuit Court, alleging that she was injured as a result of
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their negligence. On May 4, 2001, the Gatzes filed a notion
for leave to file a third party conpl ai nt agai nst Wade Henbr ee,
t he i nsurance agent, for breach of fiduciary duty, and agai nst
State Farm for a determnation that it had a duty to provide
coverage and defend the subject lawsuit. On May 10, 2001, the
trial court granted the G atzes’ notion.

On Novenber 5, 2001, State Farmfiled a notion for
sumary judgnent, asserting that it had no coverage, and
therefore no duty to defend or indemify the Gratzes. State
Farm mai nt ai ned that the go-cart was included in the policy’'s
definition of “notor vehicle,” and that it had no coverage for
injuries arising out of the go-cart’s use, unless it occurred on
an insured location. On January 24, 2002, the trial court
entered an order denying the notion for sunmmary judgnent,
because “[t] he plain reading of the exclusion does not include
‘go-cart.”” On March 5, 2002, State Farmfiled both a notion to
bi furcate “the trial of the clains asserted in the Third Party
Conmplaint fromthe trial of the underlying negligence suit” and
a notion to nmake the order denying its notion for summary
j udgnment “final and appeal able.”

On April 9, 2002, the trial court granted the notion
to bifurcate, and ordered that the third-party clai m agai nst
State Farm and Wade Henbree be held in abeyance, pending fina

adj udi cati on of the underlying negligence claimagainst the



Gratzes. A second order was entered on April 9, 2002 that
states in relevant part:

[ T] he January 24, 2002 Order overruling the Third
Party Defendant’s Mdtion for Summary Judgnent and
finding a duty to defend and i ndemi fy on behal f
of State Farm Fire & Casualty Conpany in regard
to the clains of the Plaintiff against the

Def endants/ Third Party Plaintiffs, is hereby nade
a final and appeal able Order, the trial to
proceed on the merits sinultaneously.

CR 54. 01 provides:

A judgnent is a witten order of a court
adjudicating a claimor clains in an action or
proceeding. A final or appeal able judgnent is a
final order adjudicating all the rights of al
the parties in an action or proceeding, or a

j udgment made final under Rule 54.02. Were the
context requires, the term"judgnent" as used in
t hese rul es shall be construed "final judgnment"”
or "final order".

The January 24, 2002 denial of summary judgnent did not
adjudicate all the rights of all the parties. Therefore, the
j udgnent was interlocutory and nonappeal abl e and could only be
made final and appeal abl e by conpliance with CR 54.02(1).°2

CR 54.02(1) provides that:

When nore than one claimfor relief is presented
in an action, whether as a claim counterclaim
cross-claim or third-party claim or when

mul tiple parties are involved, the court may
grant a final judgnment upon one or nore but |ess
than all of the clains or parties only upon a
determ nation that there is no just reason for
del ay. The judgnent shall recite such

determ nation and shall recite that the judgnent
is final. 1In the absence of such recital, any

2 Hale v. Deaton, Ky., 528 S.W2d 719 (1975).
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order or other form of decision, however

desi gnat ed, which adjudicates |less than all the
claims or the rights and liabilities of |ess than
all the parties shall not termnate the action as
to any of the clains or parties, and the order or
ot her formof decision is interlocutory and
subject to revision at any tinme before the entry
of judgnment adjudicating all the clainms and the
rights and liabilities of all the parties.
(Enphasi s added.)

The April 9, 2002 order does not recite the

determination that there is no just reason for delay, as nandated

by the rule.

For the purpose of making an ot herw se
interlocutory order final and appeal able, the
trial court is required to determne '"that there
is no just reason for delay,' and the judgnent
must recite this determnation and also recite
that the judgnent is final CR 54.02(1). The

om ssion of one of these requirenents is fatal.
(Citation omtted.)® (Enphasis added.)

The appeal is disn ssed.

ALL CONCUR.
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