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JOHNSON, JUDGE: Harry Weiser has appealed froman order of the
Scott Circuit Court entered on May 21, 2002, which denied Dr.
Wi ser’s notion requesting that his mai ntenance obligation be
term nated. Having concluded that the trial court did not abuse
its discretion by denying Dr. Weiser’s notion, we affirm

Dr. Weiser and Elizabeth Hamond were married on My
18, 1989. Two children were born of this marriage, Al exandra
Jett Weiser, born on January 29, 1990, and El i zabeth Jade

Wei ser, born on Septenber 2, 1993. Approxi mately four nonths



prior to the birth of their second child, the couple separated.
At the tinme of the separation, Dr. Wiser and Hammond were
[iving in Connecticut, where Dr. Weiser was in the process of
meeting his educational requirements.! Shortly thereafter,
Hammond noved back to Georgetown, Kentucky, along with the
coupl e’'s then three-year-old child.?

On Decenber 13, 1993, Dr. Weiser and Hamond signed a
separation agreenent that had been prepared by Hanmond’ s
attorney.® As part of this separation agreement, Dr. Wi ser
agreed to pay $1,500.00 per nmonth in child support for the two
children, and $900.00 per nonth in spousal maintenance. The
separati on agreenent further provided that the $900. 00 per nonth
mai nt enance paynments were to continue until “the death of either
party or the remarriage of [Hammond] or until January 1, 2000,”
when the mai nt enance paynent obligation would then be
“reeval uat ed” according to the financial circunstances of both
parties. Because Hammond had a “history of cancer and heart

probl ens, "% the separation agreement specifically stated that her

1 Dr. Weiser is a neurosurgeon, who was enployed by the United States Arny at
the tinme the trial court’s final order was entered.

2 Hammond is from Georgetown, Kentucky. The couple net at the University of
Kent ucky Medi cal Center where Hammond was enpl oyed as a regi stered nurse and
Dr. Weiser was conpleting a portion of his residency requirenents.

3 Dr. Wiser testified that at the time he signed the separation agreenent, he
had di sm ssed his attorneys and was not represented by counsel

4 Hammond testified that she was di agnosed with Hodgkin’s disease in 1973.
According to Hamond, her treatnents were successful and her doctors infornmed
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“health and health care needs” were to be taken into account as
a part of this “reevaluation.”®

On Cctober 24, 1994, the separati on agreenent was
filed with the Scott Gircuit Court.® Hanmond has testified that
at the tinme the separation agreenent was filed, she had no
heal th probl ens other than the heart nurnmur which had been

detected shortly after the birth of the couple’ s first child.

On Cctober 25, 1994, a decree of dissolution was entered by the

her afterwards that her risk of devel oping cancer in the future was no
greater than anyone else. Shortly after the birth of the couple’s first
child in 1990, her doctors discovered that Harmond had a heart nurnur.

® The pertinent provisions of the separation agreenment regardi ng spousa
mai nt enance were as foll ows:

5. Spousal Mintenance. It is further agreed by and
bet ween the parties hereto that the Respondent shal
pay to the Petitioner as spousal maintenance the sum
of $900.00 per nonth. Said paynents shall be due and
payabl e $450.00 on the first day of each nonth and
$450. 00 on the 15th day of each nmonth and shall al so
be voluntarily assigned fromhis wages. This sum
shall continue to be due and payable until the death
of either party or the remarriage of the Petitioner
or until January 1, 2000, at which tine, naintenance
shal | be reeval uated given the financial

ci rcunst ances of both parties, including but not
[imted to, the health and health care needs of the
Petitioner. In any event, maintenance shall be only
term nabl e upon the death or renmarriage of the
Petitioner and except for those contingencies
Petitioner’s [sic] liability therefor based on the
financial circunmstances, shall always stay openended
as provided in the case of Janes v. Janes, Ky.App.
618 S.W2d 187 (1981) because of her history of
cancer and heart probl ens.

® Harmond testified that she wanted to wait before filing the separation
agreement due to the fact that the couple’s second child was still an infant
and Hamond had hoped at the tinme that she and Dr. Wiser might be able to
reconcil e.



trial court. The decree incorporated by reference the parties’
separation agreenent.

In approximately May 1995, Hammond began experi enci ng
serious health problens. On May 5, 1995, after an episode in
whi ch she suffered cardiac arrest, Hammond underwent open heart
surgery. In June 1995 Hanmond had her gal |l bl adder surgically
removed. I n Novenber 1995 Hanmond underwent a thoracotony to
correct conplications associated with the Iining of her |ungs.
Over the next two years, Hammond underwent several nedica
procedures designed to correct problens associated with
bl ockages in her blood vessels.” As a result of her various
heal t h probl ens, Hammond was forced to quit working. She
eventual | y sought and received disability benefits fromthe
Soci al Security Adm nistration. According to Hammond’s
testinony, she began receiving disability benefits in late 1999,
or early 2000. Hammond received benefits of $1,046.00 per nonth
for herself and $522.00 per nonth for the two children.

On February 22, 2001, Hammond filed a notion seeking
an increase in Dr. Wiser’s maintenance obligation pursuant to
the “reeval uati on” provision of the couple s separation

agreenent. On June 11, 2001, Dr. Wiser noved the trial court

" According to Hammond’ s testinony, she was eventual |y di agnosed as having
constrictive pericarditis. This disease is marked by the thickening of the
sac surrounding the heart which restricts the ability of the heart to beat.
Probl ens associated with this disease include congestive heart failure,
short ness of breath, and fatigue.



to term nate his maintenance obligation. Dr. Wiser argued that
si nce Hanmond was receiving Social Security disability benefits,
she had “experienced a substantial and continuing change in
ci rcunst ances that render[ed] continued naintenance
unconsci onabl e.”

An evidentiary hearing was held before the Donestic
Rel ati ons Conmmi ssioner and he filed recomended findings of fact
and conclusions of law. On May 21, 2002, the trial court
entered an order adopting the Comm ssioner’s reconmendations in
full.® The trial court found that Hanmond had failed to meet her
burden to justify an increase in Dr. Wi ser’s nmaintenance

obligation, and that “considering the present financial

resources of the parties . . . it would be manifestly unfair to
termnate [Dr. Weiser’s] maintenance obligation.” This appea
fol | owned. ®

Dr. Wiser argues that under the ternms of the
separation agreenent, the trial court erred by not termnating
his obligation to pay Hammond spousal mai ntenance in the anount

of $900.00 per nmonth. Dr. Wiser clainms that Hammond had

8 I'n adopting the Conmi ssioner’s recomendations, the trial court corrected
one clerical error that is not relevant to this appeal

® On May 31, 2002, Dr. Weiser filed a notion to alter, anend or vacate the
trial court’s order entered on May 21, 2002, pursuant to Kentucky Rul es of
Cvil Procedure (CR) 59.02. Dr. Wiser argued that the trial court’s
original calculation of child support arrearages was the proper amount and
that the trial court erred in granting Hammond' s notion to correct. The
trial court denied Dr. Wiser’'s notion on August 1, 2002. This issue is not
rel evant for purposes of this appeal.



experienced a substantial change in circunmstances as to nmake the
terms of the separation agreement unconscionabl el® and that
Hamond coul d not denonstrate her entitlenent to mai ntenance
pursuant to KRS!Y 403.200. Dr. Wiser challenges Hammond's
entitlenent to mai ntenance on grounds: (1) that she has
sufficient property, in the formof disability benefits, to
provi de for her reasonable needs; and (2) that she has failed to
prove that she is unable to support herself through appropriate
enpl oyrent . 12

We begin our analysis by stating the appropriate
standard of review and the relevant statutory standards. In

Clark v. dark,* this Court stated:

10 See Wlhoit v. Wlhoit, Ky., 506 S.W2d 511, 513 (1974)(holding that “[t]he
provi si on of KRS 403. 250 whi ch inposes the test of nodification on a show ng
of changed circunstance so substantial and continuing as to make the terns
unconsci onabl e does not introduce a novel standard unknown to the |aw.

It is evident that the term ‘unconscionable’ as used in KRS 403. 250 neans
‘“mani festly unfair or inequitable’ ”). W conclude that Dr. Wi ser has
unnecessarily argued that the continuation of maintenance i s unconscionabl e.
KRS 403. 250 has no applicability to this case because that provision deals
with nodification of decrees respecting naintenance where the parties have
not provided for nodification in their separation agreenent. The parties
agreed that on January 1, 2000, “naintenance shall be reeval uated given the
financial circunmstances of both parties[.]” W understand this provision to
require a de novo determ nation of mmintenance pursuant to KRS 403. 200.

11 Kentucky Revised Statutes.

12 The separation agreenent clearly states that maintenance “shall al ways stay
openended as provided in the case of Janes v. Janmes, Ky.App., 618 S.W2d 187
(1981).” In Janes, this Court upheld a trial court’s decision to reserve the
i ssue of a mmintenance determ nation due to the fact that although the wife
was not at the tinme in need of support, she “had a history of cancer” and

m ght require support in the future. 1d. at 188-89. Dr. Wiser also
chal | enges the fairness of the perpetual naintenance obligation under Janes,
but since Hanmond was di sabl ed on January 1, 2000, James is not inplicated.

13 Ky. App., 782 S.W2d 56, 60 (1990).



[ M ai ntenance determ nations are within the
sound discretion of the trial court. 1In
such matters, unless absolute abuse is
shown, the appellate court nust maintain
confidence in the trial court and not
disturb the findings of the trial judge
[citations omitted].

Further, KRS 403. 180 provides as foll ows:

(1) To pronote am cable settlenment of
di sputes between parties to a
marri age attendant upon their
separation or the dissolution of
their marriage, the parties my
enter into a witten separation
agreenent containing provisions for
mai nt enance of either of them
di sposition of any property owned by
either of them and custody, support
and visitation of their children
[ enphasi s added].

(2) In a proceeding for dissolution of
marriage or for |egal separation, the
terns of the separation agreenent,
except those providing for the custody,
support, and visitation of children,
are binding upon the court unless it
finds, after considering the economc
ci rcunst ances of the parties and any
ot her rel evant evi dence produced by the
parties, on their own notion or on
request of the court, that the
separation agreenment is unconscionabl e
[ enphases added].

(3) If the court finds the separation
agreenent unconsci onable, it nmay
request the parties to submt a revised
separation agreenment or may nake orders
for the disposition of property,
support, and mai nt enance.

(4) If the court finds that the separation
agreenent i s not unconscionable as to
support, mai ntenance, and property:




(a) Unless the separation agreenent
provides to the contrary, its
terns shall be set forth verbatim
or incorporated by reference in
the decree of dissolution or |ega
separation and the parties shal
be ordered to performthem or

(b) If the separation agreenent
provides that its terns shall not
be set forth in the decree, the
decree shall identify the
separation agreenent and state
that the court has found the terns
not unconsci onabl e [ enphases
added] .

(5) Ternms of the agreenent set forth in the
decree are enforceable by all renedies
avai |l abl e for enforcenent of a
judgnent, including contenpt, and are
enforceabl e as contract terns [enphases
added] .

(6) Except for ternms concerning the
support, custody, or visitation of
children, the decree may expressly
preclude or limt nodification of terns
if the separation agreenent so
provides. Qherw se, terns of a
separation agreenment are automatically
nodi fi ed by nodification of the decree
[ enphasi s added].

In pertinent part, the parties’ separation agreenent
reads as foll ows:

This sum shall continue to be due and
payabl e until the death of either party or
the remarriage of the Petitioner or until
January 1, 2000, at which tinme, naintenance
shal | be reeval uated given the financi al

ci rcunstances of both parties, including but
not limted to, the health and health care
needs of the Petitioner.



We review this | anguage with general contract principles in
m nd, ** gi vi ng unanbi guous terns their plain and ordinary
meani ng. °

The separation agreenent clearly provides that spousa
mai nt enance in the sum of $900.00 per nmonth “shall continue to
be due and payable until the death of either party or the
remarriage of the Petitioner or until January 1, 2000, at which
ti me, maintenance shall be reeval uated given the financi al
ci rcunstances of both parties, including but not limted to, the
heal th and health care needs of the Petitioner.” Thus, we are
required to consider the maintenance award under the provisions
of KRS 403. 200.

Dr. Weiser clains that since Hammond is now receiving
$1,568. 00 per nonth in Social Security benefits, she now has
sufficient property to support herself. Specifically, Dr.

Wei ser argues that when Hanmond’ s Social Security benefits
(1,568.00 per nonth) are added to Dr. Weiser’s child support
obligation ($1,500.00 per nmonth), Hammond has a total income of

$3, 068. 00 per nonth, which exceeds her clainmed nonthly expenses

14 See Richey v. Richey, Ky., 389 S.W2d 914, 917 (1965) (hol di ng t hat
““ITqluestions relating to the construction, operation and effect of

separ ati on agreenents between a husband and wi fe are governed, in general, by
the rules and provisions applicable to the case of other contracts
general ly’ ") (quoting 17A Am Jur., § 904, p. 92).

> Frear v. P.T.A Industries, Inc., Ky., 103 S.W3d 99, 106 (2003)(stating
that in the absence of anbi guous provisions, “a court will interpret the
contract’s terms by assigning | anguage its ordinary neani ng and without
resort to extrinsic evidence” [footnote omitted]).




at the tinme of the couple’s divorce ($2,148.00). Accordingly,
he argues that Hamond has failed to neet the requirenents of
KRS 403.200(1) (a) and (b).

However, Dr. Weiser has conceded that due to Hammond’s

heal th probl ens which arose after the separation agreenent was
signed, she now incurs, at a mninum an additional $634.00 per
nonth in health-rel ated expenses. Wile Hammond is receiving
$1,568.00 per nonth in Social Security benefits that she was not
recei vi ng when the separation agreenent was signed, it is
inportant to note that she only receives these paynents because
she was forced to quit working due to her health problens.
Thus, when we consider the fact that Hammond was faced with the
dual difficulties of an increase in her nedical expenses and a
decrease in her ability to earn incone, we cannot concl ude that
the trial court abused its discretion by refusing to term nate
Dr. Weiser’s nmintenance obligation.

Dr. Weiser also clains that the trial court erred by
finding that Hammond is disabl ed under the Social Security
Adm ni stration’s standards. In particular, he argues that
“al t hough [ Harmond] testified that she is conpletely disabled

she has provided no conpetent evidentiary proof to sustain
her claim” The record reveals that Hammond testified that she
continued to work after the separation agreenment was signed and

that she tried, unsuccessfully, to resune working after she
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devel oped heal th problens. Hamond had enjoyed steady
enpl oynent as a registered nurse from 1979 until the onset of
t hese serious health problens, when she was no |onger able to
work. Dr. Weiser nonethel ess asserts that Hammond was required
to prove both her disability and her receipt of Social Security
benefits with docunents fromthe Social Security Adm nistration
expert medical testinony, and/or the appropriate nedical
records. However, Dr. Weiser has failed to identify any
evidence in the record rebutting Hammond’ s claimthat she is
recei ving Social Security benefits due to her disability.
Therefore, since Hammond testified that she is unable to work
and that she is receiving Social Security disability benefits,
and since there is no evidence in the record to the contrary, we
cannot conclude that the trial court clearly erred by finding
that Hammond is receiving benefits pursuant to the requirenents
of the Social Security Adnministration due to her disability.?®
In summary, we cannot conclude that the trial court
abused its discretion by denying Dr. Weiser’s notion to
term nate maintenance in light of the econom c circunstances of
both parties. Accordingly, the order of the Scott Circuit Court

is affirned.

6 See CR 52.01 (stating in part that “[f]indings of fact shall not be set
aside [on appeal] unless clearly erroneous. . .”); and Thomas v. Platt, Ky.,
282 S.W2d 354, 355 (1955)(holding that where there was no conflicting
testinony and the decision of the trial court was supported by substanti al
evi dence, the findings of fact would not be disturbed on appeal).
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EMBERTON, CHI EF JUDGE, CONCURS

KNOPF, JUDGE, CONCURS AND FI LES SEPARATE OPI NI ON

KNOPF, JUDGE, CONCURRING | agree with nmuch of the
reasoning and the result of the majority opinion. | wite
separately to point out that the trial court did not apply the
proper standard in this case. As the majority correctly notes,
the parties agreed that after January 1, 2000, “maintenance
shal | be reeval uated given the financial circunstances of both
parties[.]” | entirely agree with the majority that this
provi sion contenpl ates a de novo determ nation of mai ntenance
pursuant to KRS 403.200, and not a nodification of maintenance
pursuant to KRS 403.250. However, the comm ssioner and the
trial court clearly applied the |atter standard.

Nevertheless, | agree with the majority that the tria
court reached the correct result, albeit for the wong reason.
KRS 403.200(1) requires a trial court to find that the spouse
seeki ng mai ntenance (1) |acks sufficient property, including
marital property apportioned to her, to provide for her
reasonabl e needs; and (2) is unable to support herself through
appropriate enploynent. Factors a trial court may consider in
maki ng this determ nation include the spouse's financi al
resources, the standard of l|iving established during the
marriage, the duration of the marriage, and the spouse’s

physi cal condition. KRS 403.200(2)(a-f).
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As the majority correctly notes, there was evidence
supporting the trial court’s finding that Hanmond is unable to
wor k. Furthernore, Hamond has Soci al Security disability
i ncone of $1,568.00 per nonth. The $1,500.00 in child support
whi ch Dr. Weiser pays cannot be included as incone, as those
amounts are for the children’s expenses. Although the factua
findi ngs concerni ng Hanmond’ s expenses coul d be nore detail ed,
and the comm ssioner rejected sone of her clainmed nonthly
expenses as inflated, her total reasonable nonthly expenses
clearly exceed $2,468.00 per nonth. Because Hanmond has not
appealed fromthe trial court’s order denying her notion for an
increase in support, the court’s order keeping mai nt enance at
t he sane anount shoul d be affirned.

In closing, however, | would also note that this case
represents an unusual situation. Although the parties’
agreenent contenplated a de novo determ nation of maintenance
after January 1, 2000, it also clearly contenplated that
mai nt enance woul d continue after that date, subject to
adj ust rent based upon the financial circunmstances of the
parties. |In essence, Dr. Wiser agreed to pay open-ended
mai nt enance for as long as Harmond is unable to neet her
reasonabl e needs. The duration of the maintenance is nore
generous to Hanmond than a trial court probably would have

i nposed at the tinme of the 1994 divorce for a five-year
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marriage. However, Dr. Weiser is bound by the terns of his

negoti ated agreenent.

BRI EF AND ORAL ARGUMENT FOR BRI EF AND ORAL ARGUMENT FOR
APPELLANT: APPELLEE:

Anita M Britton Ronal d D. Bow i ng

Lexi ngt on, Kent ucky Lexi ngt on, Kent ucky
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