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BEFORE: GUI DUGLI, JOHNSON AND KNOPF, JUDGES.

JOHNSON, JUDCE: Allan Kyle Davis has appeal ed fromthe final
j udgnent and sentence entered by the McLean Circuit Court on

Cctober 11, 2001, followi ng his conditional plea of guilty to
the charges of trafficking in a controlled substance within

1,000 yards of a school,! possession of a controlled substance in

! Kentucky Revised Statutes (KRS) 218A. 1411.



the first degree (methanphetamni ne),? possession of marijuana,?
possessi on of drug paraphernalia,* and cul tivation of marijuana,
five or fewer plants, while in the possession of a firearm?®
Havi ng concl uded that the trial court properly denied Davis’s
nmotion to suppress all of the evidence seized during the search
of his residence, we affirm

On February 1, 2001, MLean County Deputy Sheriff Jeff
Pal mer received information from another deputy that Rodney
Crick, a man wanted in connection with an outstandi ng arrest
warrant, was residing with Davis at his nobile honme in Island,
McLean County, Kentucky. Deputy Sheriff Pal mer contacted
Kentucky State Police Trooper Chuck Payne and the officers
proceeded to Davis’s residence. Wen the officers arrived at
Davis’s nobil e honme, Trooper Payne went around to the back door
and Deputy Pal mer wal ked up to the front door and proceeded to
knock. Deputy Pal ner then heard a voice fromwithin telling him
to cone inside.

Upon entering the living roomof Davis's honme, Deputy

Pal mer imredi ately noticed a thick haze of snoke and he snell ed

2 KRS 218A.1415. Davis entered a plea pursuant to North Carolina v. Aford,
400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d (1970), on the nethanphetani ne charge.

3 KRS 218A. 1422.
4 KRS 218A. 500.

® KRS 218A.1423 and KRS 218A.992.



the distinct odor of burnt marijuana. Deputy Pal nmer also
noticed two partially burnt marijuana cigarettes in an ashtray
on the coffee table in the living room Davis was sitting on a
couch in the living roomalongside a M. Fields.® Deputy Pal ner

i mredi ately radi oed Trooper Payne, who cane around to the front
and entered the residence. Davis and Fields were placed under
arrest. The officers then noticed a | oaded handgun,’ rifles, and
a shotgun in plain view. |In addition, Trooper Payne found a
Browning nine mllinmeter handgun stuffed between the cushions in
t he sofa where Fields had been seated.

Both officers then asked Davis if anyone el se was
present and they infornmed himthat they were | ooking for Rodney
Crick. Davis stated that there was no one else in the nobile
honme. Soon thereafter, Johnny Revlett was seen comng fromthe
back of the nobile honme. Deputy Pal mer i medi ately conducted a
pat down search of Revlett, found a syringe on him and placed
hi m under arrest.

Since the officers continued to be concerned that
sonmeone else mght still be present in the nobile hone, Deputy
Pal mer proceeded to search the other roonms of the nobile hone in

an attenpt to |ocate Rodney Crick or any other person and to

® Fields’s first name does not appear in the record.

" Deputy Palnmer testified at the suppression hearing that he could tell the
handgun was | oaded because he coul d see through the cylinder



safely secure the area. Trooper Payne remained in the living
roomwi th the three suspects. Upon opening the closet door in
t he master bedroom Deputy Pal mer found a marijuana grow ng
operation which consisted of several hanging | anps and three
marijuana plants. Deputy Palnmer also found a baggie full of
marijuana and a triple slide scale in an adjacent bedroom®
Sitting on top of the scale was a |l arge trash bag, which al so
contained a | arge amount of marijuana residue. Deputy Pal ner
al so noticed a glass pipe on a dresser in the bedroom and ot her
firearns were found in the bedroomas well.

Trooper Payne also found a plastic bag filled with
what appeared to be nethanphetam ne in a ceram c container on
the kitchen counter and a netal box which contai ned sone baggies
and two henostats.® The ceranic container was seal ed and Trooper
Payne only di scovered the contraband upon renoving the lid to
the dish. The ceram c container was | ocated approxi mately eight

to ten feet fromthe couch where Davis had been sitting.°

8 Both the marijuana and the scale were found in plain viewin the bedroom

® A henpstat is a |ong-handled clanp used to control bleeding in surgery. The
device is comonly referred to by marijuana snokers as a “roach clip.” As

for the netal box and the baggi es and henbstats found inside the box, the
trial court granted Davis's notion to suppress due to the fact that neither

of the officers could remenber where the box was | ocated or how it was found.

0 The record is unclear as to the exact size of the ceramic container
however, it was described by Trooper Payne as “sone kind of little knick
knack. Like to nme, sonething a | ady woul d have on her dresser or sonething.”



Davi s was subsequently charged by a McLean County
grand jury in an indictnent filed on April 18, 2001, with
trafficking in a controll ed substance within 1,000 yards of a
school, while in the possession of a firearm possession of a
control |l ed substance in the first degree, while in the
possession of a firearm possession of marijuana, while in the
possession of a firearm possession of drug paraphernalia; and
cultivation of marijuana, five or fewer plants, while in the
possession of a firearm On May 23, 2001, Davis filed a notion
to suppress the evidence seized fromhis residence, arguing that
the search did not fall within any of the exceptions to the
search warrant requirenment and therefore was violative of
Section 10 of the Kentucky Constitution and the Fourth Anendnent
to the United States Constitution.

A suppression hearing was held on May 29, 2001, and
the trial court entered an order denying Davis's notion to
suppress on June 22, 2001. The trial court found that since
Deputy Pal mer was asked to cone inside the nobile hone, his
entry was consensual . The trial court then concluded that any
cont raband Deputy Pal ner saw in plain view when he first entered

t he nobil e hone was adm ssi bl e pursuant to the “plain view

1 pavis argued before the trial court that the entry was not consensual, but
concedes on appeal that there was sufficient evidence to support the tria
court’s findings.



exception to the search warrant requirenent.*® As for the
contraband found in the bedroons, the trial court reasoned that
since the officers had reason to fear for their safety, they had
aright to enter the other roons of the nobile honme to | ook for
anot her person. Thus, the marijuana grow ng operation, other
firearnms, glass pipe, and marijuana residue were all held to
have been properly seized. The Browning nine mllineter found
bet ween the cushions of the sofa was also held to have been
lawfully seized as it was within the imediate vicinity of Davis
at the time of his arrest.

The nore difficult question before the trial court
pertained to the itens seized fromthe ceram c container found
on the kitchen counter. The ceram c container was | ocated
approximately eight to ten feet fromthe couch where Davis was
sitting when the officers entered his nobile hone. It appears
fromthe record below that the living roomand kitchen were
i mredi ately adj acent to one another. The trial court described
the living roomand kitchen as “one | arge open area.” Based
upon these circunstances, the trial court concluded that the
ceram c contai ner, and the nethanphetani ne found therein, were

admi ssible as they were within Davis’'s i nmmedi ate control .3

12 See Hazel v. Commonweal th, Ky., 833 S.W2d 831 (1992).

13 The trial court cited Collins v. Commonweal th, Ky., 574 S.W2d 296 (1978),
in support of its ruling.




On Septenber 19, 2001, Davis entered a conditional
plea of guilty and an Alford plea to the charge of possession of
nmet hanphet am ne; and a conditional plea of guilty to the charges
of trafficking in a controlled substance within 1,000 yards of a
school ; possession of marijuana, while in the possession of a
firearm possession of drug paraphernalia; and cultivation of
marijuana, five or fewer plants, while in the possession of a
firearm?* The final judgnent and sentence of the MLean Gircuit
Court was entered on Cctober 11, 2001. Davis was sentenced to
four years’ inprisonnent on each of the felony convictions and
12 nonths on the m sdeneanor paraphernalia conviction, with the
sentences to run concurrently. This appeal followed.

Davis raises two issues on appeal. First, Davis
clainms the trial court abused its discretion by ruling that the
evi dence seized fromthe two bedroons in his nobile home was
adm ssi bl e pursuant to the “safety check” exception to the
search warrant requirenment. Second, Davis clains the trial
court abused its discretion by ruling that the evidence seized
fromthe ceramic container |ocated on the kitchen counter was
justified under the “search incident to arrest” exception to the

search warrant requirenent.

¥ pursuant to a plea agreement with the Conmonweal th, the |anguage “and while
in the possession of a firearn! was deleted fromthe charges of possession of
a controlled substance in the first degree and trafficking in a controlled
substance within 1,000 yards of a school.



The proper standard of reviewis set forth in

Commonweal th v. Neal,!® as foll ows:

An appellate court’s standard of review
of the trial court’s decision on a notion to
suppress requires that we first determ ne
whet her the trial court’s findings of fact
are supported by substantial evidence. |If
they are, then they are conclusive. Based
on those findings of fact, we nust then
conduct a de novo review of the tria
court’s application of the law to those
facts to determ ne whether its decision is
correct as a matter of |aw [footnotes
om tted].®

The factual findings in the case sub judice are not in dispute

and they are clearly supported by substantial evidence
consisting of the testinony presented at the suppression
hearing. Thus, the question now becones, “‘whether the rule of
| aw as applied to the established facts is or is not
viol ated.’ "%’

The “safety check” exception to the warrant

requi renent was first addressed by this Court in Comonweal th v.

Elliott.*® Elliott was residing with his sister in Jefferson
County when the probation office received information that he

had been going out of state for the purpose of obtaining illega

15 Ky. App., 84 S.W3d 920, 923 (2002).

% 1d. (citing Adcock v. Commonweal th, Ky., 967 S.W2d 6, 8 (1998); and
Conmonweal th v. Qpell, Ky.App., 3 S.W3d 747, 751 (1999)).

7 Adcock, supra at 8 (quoting Qnelas v. United States, 517 U.S. 690, 697,
116 S. . 1657, 1662, 134 L.Ed.2d 911 (1996)).

18 Ky. App., 714 S.W2d 494 (1986).



drugs. Upon receiving this information, several |aw enforcenent
officers went to the hone of Elliott’s sister, Rosetta Pal ner.
The officers knocked on the door and were subsequently permtted
to enter the residence. Once inside, they i mediately | ocated

and arrested Elliott.?°

After arresting Elliott, sone of the
of ficers decided to search the rest of the house for any
potential acconplices. 1In the process of searching Palner’s
honme, the officers seized several itens of contraband that were
| ocated in plain view Elliott was subsequently charged with
trafficking in a controll ed substance and as bei ng a persi stent
felony offender in the first degree. Elliott filed a notion to
suppress the evidence obtained during the search of his sister’s
home and the notion was granted.?!

On appeal, the Commonweal th attenpted to invoke the
“safety check” exception to the warrant requirenent. 1In
declining to apply the “safety check” exception, this Court
concluded that, “if the ‘safety check’ exception is adopted,

there nust be a ‘serious and denonstrable potentiality for

danger’” [citation omtted].?® This Court went on to conclude

9 1d. at 495.

20 |d. Elliott was on parole froma mansl aughter conviction. Although the
officers did not have an arrest warrant, a parole officer is nonethel ess
aut hori zed by statute to nmake an arrest upon a reasonable belief that the
parol ee has violated the terns of his release. KRS 439.430.

21|

o

22 |d. at 496.



that no such inmediate threat or security risk existed. The
followng facts were central to this Court’s hol di ng:

The parole officer testified that he had no
information that Elliott’s all eged
“acconplice” was in the house, that Elliott
was arned or had any weapons in the house,
or even that there were controll ed
substances in the house. M. Elliott

of fered no resistance to the arrest and the
officers admttedly had several days to
obtain a search warrant prior to making the
arrest.?

Davis relies on Elliott and clains that “[t] he
Commonweal th sinply failed to prove that any serious or
potential danger to the officers existed.” Davis further argues
that “[t]here was no violence or threat of violence by the
Appel I ant or anyone else.” W are unpersuaded by this argunent,

however, as the facts in the case sub judice are clearly

di stingui shable fromElliott.

Upon entering Davis's hone, Deputy Pal nmer imrediately
detected the presence of snoke and the snell of burnt marijuana.
He al so observed in plain view a | oaded handgun. Additionally,
other firearns were |ocated in the room Moreover, after the
officers were falsely inforned by Davis that no one el se was
present, Revlett suddenly appeared fromthe back of the nobile
home. In Elliott, this Court specifically declined to apply the

“saf ety check” expectation due to the absence of such

2 d.

-10-



circunstances.? Cearly, in the case sub judice, the presence

of a | oaded handgun, rifles, a shotgun, drugs, and various
i ndi vidual s suspected of crimnal activity constituted a
“*serious and denonstrable potentiality for danger’” [citation
omtted].?® To hold otherwi se would severely undernine the
ability of Iaw enforcenment officials to safely and effectively
performtheir duties. Accordingly, we hold that the trial court
properly denied Davis's notion to suppress the itens seized
during the search of the bedroons.

The met hanphetam ne found in the ceram ¢ contai ner
| ocated in the kitchen presents a far nore difficult issue.
Davis clains the trial court abused its discretion by ruling
that the search of the ceram c container was justified under the
“search incident to arrest” exception to the search warrant
requi renment. The Commonweal th clains that the search of the
container was justified as it was within Davis’'s imredi ate

6

control.?® The Comonwealth relies primarily upon Collins in

support of this argunent.?’

24|

o

25|

e

26 The Conmonweal th does not attenpt to justify the search under the “safety
check” exception to the search warrant requirenent. |n fact, the
Comonweal th concedes that Trooper Payne's sol e purpose for opening the
contai ner was to search for drugs.

27 Davis clainms that ark v. Commonweal th, Ky.App., 868 S.W2d 101 (1993), is
controlling. W disagree as Cark is clearly factually distinguishable from
the case sub judice. Cark involved an autonobil e search which was

-11-



In Collins, the defendant was arrested while in a
nmotel room after the police found an automatic pistol and 20
bags of what appeared to be heroin lying on the ground outside
his window.?® The police patted Collins down and then proceeded
to search an air conditioner which was | ocated approxi mately
four to seven feet fromwhere Collins was seated. A bus station
| ocker key was found inside a small conpartnment of the air
conditioner. A subsequent search of the |ocker pursuant to a
warrant led to the discovery of several granms of heroin and
various drug paraphernalia.?® Collins filed a notion to suppress
the itenms found within the | ocker, arguing that the search
warrant authorizing the search of the |ocker was invalid because
it was dependent upon the discovery of the key hidden in the air
conditioner. This notion was deni ed.

Qur Supreme Court granted discretionary review on the
i ssue of whether the warrantless search of the air conditioner
was a valid search incident to the |awful arrest of Collins.
Qur Supreme Court began its analysis by citing Chinel v.

California,3 for the proposition that “[t]he constitutionality

predi cated upon an arrest which was |ater deternined to be arbitrary and
capricious. 1d. at 107. The arrest in the case sub judice was valid and did
not serve as a pretext for conducting a search incident to arrest.

% Collins, 574 S.W2d at 297.
2 1d.

30395 U.S. 752, 763, 89 S.Ct. 2034, 23 L.Ed.2d 685 (1969).

-12-



of a search incident to an arrest turns upon whether the area
searched is ‘wthin [the arrestee’s] immediate control’ -
construing that phrase to nmean the area fromw thin which he
n 31

m ght gai n possession of a weapon or destructi bl e evidence.

Qur Suprene Court then went on to cite United States v.

Robi nson, 3 for the follow ng proposition:

The authority to search the person incident
to a lawmful custodial arrest, while based
upon the need to disarmand to di scover

evi dence, does not depend on what a court
may | ater decide was the probability in a
particul ar arrest situation that weapons or
evi dence woul d in fact be found upon the
person of the suspect [enphasis added].>

Qur Supreme Court concluded its anal ysis by adopting the
foll owi ng position enunciated by the Sixth Grcuit Court of

Appeal s in Watkins v. United States:3 “even after a defendant

has been restrai ned pursuant to arrest, the search of an area
from whi ch he might gain possession of a weapon is lawful.”* In
uphol ding the search of the notel room and, nore specifically,

the air conditioner, our Suprene Court reasoned that since the

31 Collins, 574 S.W2d at 297 (quoting Chinel, 395 U.S. at 763).
32 414 U.S. 218, 235, 94 S.O. 467, 38 L.Ed.2d 427 (1973).

%3 |d. at 235. The |anguage “upon the person of the suspect” was onitted from
our Suprenme Court’s quote from Robinson. Collins, supra at 298.

% 564 F.2d 201 (6th Gr. 1977), cert. denied, 435 U S. 976, 98 S.Ct. 1626, 56
L. Ed. 2d 71 (1978).

% |d. at 204.

- 13-



air conditioner was |ocated within the i medi ate area where
Collins m ght have reached, the search was not unconstitutional.
In order to better understand the reasoning underlying
our Supreme Court’s holding in Collins, we believe a nore
careful review of the principles at play in Chinel and Robi nson

is necessary. In New York v. Belton,® the United States Suprene

Court provided a detail ed discussion of the principles
underlying the search incident to arrest exception to the
warrant requirenent. In Belton, the U S. Suprene Court stated
as foll ows:

It is a first principle of Fourth
Amendnent jurisprudence that the police my
not conduct a search unless they first
convince a neutral magistrate that there is
probabl e cause to do so. This Court has
recogni zed, however, that “the exigencies of
the situation” may soneti mes nmake exenption
fromthe warrant requirenent “inperative.”
Specifically, the Court held in Chinel v.
California, that a |l awful custodial arrest
creates a situation which justifies the
cont enpor aneous search wi thout a warrant of
the person arrested and of the immedi ately
surroundi ng area. Such searches have |ong
been consi dered valid because of the need
“to renove any weapons that [the arrestee]
m ght seek to use in order to resist arrest
or effect his escape” and the need to
prevent the conceal nent or destruction of
evi dence [citations onitted].?

3 453 U.S. 454, 101 S. . 2860, 69 L.Ed.2d 768 (1981).

% |d. at 457.

-14-



Al though the principle that limts a search
incident to a lawful custodial arrest may be
stated clearly enough, courts have

di scovered the principle difficult to apply
in specific cases. Yet, as one conmentator
has pointed out, the protection of the
Fourth and Fourteenth Anmendnents “can only
be realized if the police are acting under a
set of rules which, in nost instances, makes
it possible to reach a correct determ nation
bef orehand as to whether an invasion of
privacy is justified in the interest of |aw
enforcenent” [citation omtted]. This is
because

“Fourth Amendnent doctrine, given
force and effect by the
exclusionary rule, is primarily
intended to regulate the police in
their day-to-day activities and

t hus ought to be expressed in
ternms that are readily applicable
by the police in the context of
the | aw enforcenent activities in
whi ch they are necessarily
engaged. A highly sophisticated
set of rules, qualified by al
sorts of ifs, ands, and buts and
requi ring the drawi ng of subtle
nuances and hairline distinctions,
may be the sort of heady stuff
upon which the facile m nds of

| awyers and judges eagerly feed,
but they may be ‘literally

i npossi bl e of application by the
officer in the field.””

In short, “[a] single, famliar
standard is essential to guide police
officers, who have only limted tine and
expertise to reflect on and bal ance the
soci al and individual interests involved in
the specific circunstances they confront”
[citation omitted].3®

38 Bel ton,

453 U. S. at 457-58.

-15-



The Belton Court went on to discuss the interplay between
Chi nel and Robi nson:

So it was that, in United States v.
Robi nson, the Court hewed to a
straightforward rule, easily applied, and
predi ctably enforced: “[1]n the case of a
| awful custodial arrest a full search of the
person is not only an exception to the
warrant requirenent of the Fourth Amendnent,
but is also a ‘reasonabl e’ search under that
Amendnent.” In so holding, the Court
rejected the suggestion that “there nust be
litigated in each case the issue of whether
or not there was present one of the reasons
supporting the authority for a search of the
person incident to a lawful arrest”
[citations omtted].3®

In Belton, the defendant was pull ed over pursuant to a
lawful traffic stop and was subsequently arrested for the
unl awf ul possession of marijuana.* After the defendant was
pl aced under arrest, the officer conducted a search of the
aut onobi | e whi ch yi el ded evi dence of contraband, nanely cocai ne.
The cocai ne was found in the defendant’s jacket pocket, which
was left in the back seat of the car. The pocket was zi pped and
t he cocai ne was only discovered after the officer unzipped the

pocket . 4

39 1d. at 459.

4 Belton was not driving the car, he was a passenger along with several other
men. Moreover, the car did not belong to Belton.

“1d. at 455-56.

-16-



The United States Suprene Court upheld the search
under Chi nel and Robi nson. The Court held that “when a
pol i ceman has made a | awful custodial arrest of the occupant of
an autonobil e, he may, as a contenporaneous incident of that
arrest, search the passenger conpartnent of that autonobile”

2 The Court went on to conclude that “the

[footnotes onmitted].*
police may al so exam ne the contents of any containers found

wi thin the passenger conpartnent, for if the passenger
conpartnent is within reach of the arrestee, so also wll
containers init be within his reach” [footnote and citations
omtted].* The Court noted that such containers may be searched
whet her they are open or closed as “the justification for the
search is not that the arrestee has no privacy interest in the
container, but that the lawful custodial arrest justifies the

i nfringement of any privacy interest the arrestee may have.”*
The Court acknow edged the possibility that “these containers

w |l sonetines be such that they could hold neither a weapon nor

evi dence of the crimnal conduct for which the suspect was

42 1d. at 460.

43|

e

“1d. at 461.

-17-



arrested.”* However, the Court went on to note that this very
argunent was rejected in Robinson. 4

Al t hough Belton invol ved the search of the passenger
conpartment of an autonobile, a close reading of the case
reveals that the principles underlying the Court’s decision are
not limted to the “autonobile exception.” 1t is true that
footnote 3 of the opinion reads as foll ows:

Qur hol di ng today does no nore than

determ ne the neaning of Chinel’s principles

in this particular and problematic content.

It in no way alters the fundanenta

principles established in the Chinel case

regardi ng the basic scope of searches

incident to lawful custodial arrests.*
However, the Court went on in footnote 6 of the opinion to
expressly disclaimreliance on the so-called autonobile
exception: “[Db]ecause of this disposition of the case, there is
no need here to consider whether the search and seizure were
perm ssi bl e under the so-called *autonobile exception’”

8

[citations omtted].*® Mreover, Wayne LaFave has touched on

4 d.

4 «“*The authority to search the person incident to a | awful custodial arrest,
whi | e based upon the need to disarmand to di scover evidence, does not depend
on what a court may |ater decide was the probability in a particular arrest
situation that weapons or evidence would in fact be found upon the person of
the suspect. A custodial arrest of a suspect based on probable cause is a
reasonabl e i ntrusion under the Fourth Anendrent; that intrusion being | awful
a search incident to the arrest requires no additional justification.’” Id.
(quoting Robi nson, 414 U.S. at 235).

47 Belton, 453 U.S. at 460 n. 3.

“ 1d. at 462 n.6. In addition, we cannot overlook the fact that when the
police officer in Belton searched the zi pped pocket of the arrestee’s jacket,

-18-



this issue in his treatise on the Fourth Amendment and we
believe the followng comment is particularly insightful: “the
asserted need for a ‘bright line on what constitutes ‘imredi ate
control’” under Chinel, is essentially the sanme as to containers
in cars and other containers.”* Thus, we conclude that the
reasoni ng enployed in Belton is equally applicable to al
containers, with the constitutionality of the search turning
upon whether the area searched was “*within his i mredi ate
control’™ — construing that phrase to nean the area fromw thin
whi ch he m ght gain possession of a weapon or destructible

evi dence. " ®°

which was |l ocated in the passenger conpartnent of the car, the arrestee was
standing on the side of the highway away fromthe vehicle.

4 Wwayne R LaFave, Search and Seizure, Vol. IIl, Chap. 5, § 5.5(a), p. 177
(3d ed. 1996). Moreover, nunerous decisions fromvarious federal courts have
relied upon Belton to permit warrantless searches of containers incident to a
lawful arrest in situations were the autonphile exception was entirely

i napplicable. See, e.g., United States v. Porter, 738 F.2d 622, 627 (4th
Cr. 1984), cert. denied 469 U.S. 983, 105 S.Ct. 389, 83 L.Ed.2d 323 (1984)
(warrantl ess search of a carry-on bag at an airport); United States v.
Litman, 739 F.2d 137, 138-39 (4th Cr. 1984) (warrantless search of a

shoul der bag in a hotel roon); United States v. Silva, 745 F.2d 840, 847 (4th
Cr. 1984), cert. denied, 470 U S. 1031, 105 S.Ct. 1404, 84 L.Ed.2d 791
(1985) (warrantless search of a zipper bag in a hotel roon); United States v.
Fl em ng, 677 F.2d 602, 607 (7th Cr. 1982) (warrantless search of paper bag
in the imedi ate area of the defendant upheld despite the fact that at the
time of the search defendant was handcuffed); United States v. Herrera, 810
F.2d 989, 990 (10th Cir. 1987) (warrantless search of a briefcase carried by
arrestee); United States v. Tavol acci, 704 F. Supp. 246, 252-53 (D.C. 1988)
(warrantl ess search of luggage at railway station). |In addition, severa
state courts have taken a sinilar approach. See, e.g., Lee v. Mryland, 537
A.2d 235, 311 Md. 642, 670-71 (1988); Comonwealth v. Madera, 521 N. E. 2d 738,
402 Mass. 156, 157-58 (1988); Colorado v. Hufnagel, 745 P.2d 242 (1987); and
New York v. Smth, 452 N E. 2d 1224, 59 N.Y.2d 454, 458 (1983).

%0 Chinel, 395 U.S. at 763, Collins, 574 S.W2d at 297. This point is further
buttressed by the fact that Chinel provided the theoretical grounding for the
Court’s decision in Belton. Moreover, “[e]lven if we assune that the bright

line test of Belton relates exclusively to searches involving the contents of

-19-



For purposes of the present analysis, we conclude that
the Belton Court relied upon Robinson in precisely the sane
fashion as did our Suprene Court in Collins. That is to say,
the probability that a particular container could hold a weapon
or evidence of crimnal conduct is irrelevant provided the
search of the container was incident to a lawful arrest. The
fact that our Suprenme Court |eft out the | anguage “upon the
person of the suspect” fromits citation to Robinson tends to
suggest that the Court intended to extend the reasoni ng of
Robi nson to the entire area within the arrestee’s i medi ate
control and not just his person. Thus, we now turn to the
guestion of whether the ceram c contai ner found on the kitchen
counter was wWithin Davis’s immedi ate control

The Conmonweal th clains that the search of the air
conditioner in Collins closely parallels the search of the
ceram c container found on Davis’'s kitchen counter. The
Commonweal th further clains that the distance involved in the
case at bar, i.e., eight to ten feet, is “easily congruous” wth

the distance involved in Collins, i.e., four to seven feet. W

agree, however, we also hasten to point out that in the search
incident to arrest context, the distance between the arrestee

and the area to be searched is not dispositive of the issue.

aut onobi |l es, Belton neverthel ess denonstrates that Chinel’'s concept of an
area of control is quite flexible.” Lee, 537 A 2d at 249.
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Whet her a search is reasonable as incident to a | awful arrest
depends on the particul ar circunstances invol ved.

Unfortunately, the case law in Kentucky is rather
under devel oped as to what circunstances nay or may not give rise
to a valid search of the area within an arrestee’s i medi ate
control pursuant to a custodial arrest.® However, we believe a
Sixth Grcuit Court of Appeals case out of the Western District

of Kentucky, Watkins, supra, is particularly on point and hel ps

to shed sone light on the issue. In Watkins, the defendant was
arrested in the residence of a friend pursuant to a valid
warrant. At the tinme of his arrest, two bundles of heroin were
found in the bathrobe Watkins was wearing.® The arresting
officers then testified that they acconpani ed Watkins to the
bedroom so he could get a shirt. Once in the bedroom the
officers noticed the butt of a firearmunder the mattress of the
bed. Watkins challenged the search clamng that the officers
took himto the bedroomfor the sole purpose of conducting a

search, and that they only discovered the gun after lifting the

°1 The only Kentucky case dealing with the constitutionality of a search
incident to arrest in which Collins is cited as authority is Commonweal th v.
Mont aque, Ky., 23 S.W3d 629, 633 n.1 (2000), and Mntaque does no nore than
state that Collins stands for the position that “[t]he constitutionality of a
search incident to an arrest turns upon whether the area searched is ‘within
(the arrestee’s) imedi ate control construing that phrase to nmean the area
fromw thin which he m ght gain possession of a weapon or destructible

evi dence.’”

52 watkins, 564 F.2d at 203.
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mattress of f the bed.> |In upholding the search, the Sixth
Crcuit stated as foll ows:
This Court has squarely held that even
after a defendant has been restrained
pursuant to arrest, the search of an area
fromwhich he m ght gain possession of a
weapon is lawful [citation omtted]. The
Court st ated:
A search incident to arrest nay
extend to “the arrestee’s person
and the area ‘“within his i medi ate
control’ - construing that phrase
to mean the area fromw thin which
he m ght gain possession of a
weapon or destructi bl e evidence”
[citation omtted].>
The Court went on to conclude that “[s]ince the gun in question
was within defendant’s reach in the bedroom where he was taken
to get a shirt, the seizure of the weapon under the
ci rcunstances of this arrest was |lawful.”>
In Collins, our Suprenme Court agreed with the position
taken in Watkins that “the area which nmay be searched under
Chinel is that area fromwhich the arrestee m ght gain
possession of a weapon or destructible evidence” [enphasis

original].® In the case sub judice, the roomin which Davis was

arrested was described as “one | arge open area.” Thus, this

= d.

% |d. at 204-05.

55|

o

5% Collins, 574 S.W2d at 298.
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case does not involve the search of a separate encl osed area.
Mor eover, Deputy Pal mer and Trooper Payne did not have to escort
Davis to the kitchen to bring the ceram c container within
Davis’s imrediate control. According to the trial court, the
contai ner was approximately eight to ten feet fromwhere Davis
was situated. Thus, we hold that the kitchen counter was within
the i medi ate area where Davis m ght have “gai ned possessi on of
a weapon or destructible evidence.” Pursuant to Collins, the
constitutionality of a search incident to a |awful arrest,
“‘does not depend on what a court nay | ater decide was the
probability in a particular arrest situation that weapons or

y »n 57

evi dence would in fact be found [.] Accordi ngly, under the

ci rcunstances of this case, “we cannot say the search was
unr easonabl e nor unconstitutional.”>®
Based on the foregoing reasons, the order of the

McLean Circuit Court denying Davis's notion to suppress the

itens seized fromhis residence is affirned.

ALL CONCUR

® |d. (quoting Robinson, 414 U.S. at 235).

58 |d. at 298.
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