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BEFORE: BARBER, GUI DUGLI AND PAI SLEY, JUDGES.
GUI DUG.l, JUDGE. Louis Robertson (“Robertson”) appeals froma
notion of the Nelson Circuit Court denying his notion for RCr
11.42 relief as untinely filed. W affirm

In 1997, Robertson was convicted of five counts of
first-degree sexual abuse and five counts of first-degree

sodony. He was sentenced to 100 years in prison, and on



February 11, 1999, his conviction was affirmed on direct appea
to the Kentucky Suprene Court.

Robertson is serving his sentence at the Eastern
Kent ucky Correctional Conplex (“EKCC’). On February 25, 2002,
he filed a notion with the Nelson Crcuit Court seeking RCr
11.42 relief. On March 3, 2002, the circuit court rendered an
order denying the notion. As a basis for the order, the court
found that Robertson’s notion was not tinmely filed. It noted
that the Kentucky Suprene Court opinion affirm ng Robertson’s
convi ction becane final on February 11, 1999, and his notion was
not filed wwthin the three year period ending on February 11,
2002. This appeal foll owed.

Robertson now argues that the circuit court erred in
denying his notion for ROr 11.42 relief. He notes that he gave
the notion to correctional officials for the purpose of mailing
it to the clerk of court prior to February 11, 2002, and argues
that this act should satisfy the RCr 11.42 filing requirenent.
That is to say, Robertson argues that he should be entitled to
avail hinmself of a “mailbox rule”, wherein handing the notion to
correctional officials would satisfy the filing requirenent, as
his circunstances barred himfrom hand-delivering the RCr 11.42
notion to the clerk. He directs our attention to case |aw from
the United States Suprene Court and the 9th G rcuit Court of

Appeal s which he clains fornms a basis for Kentucky’ s adoption of
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such a rule, and seeks an order remanding the matter for further
proceedi ngs on this issue.

We have cl osely studi ed Robertson’s argunent, and find
no basis for tanpering with the order on appeal. RC 11.42(10)
provi des in clear and unanbi guous | anguage that, “[A]ny notion
under this rule shall be filed within three years after the
j udgnent becones final . . . .” This language is subject to but
one interpretation, to wit, that a filing is required.

Robertson concedes that there is no Kentucky case | aw
providing a mail box rule for inmates seeking RCr 11.42 relief,
and we are not persuaded that cases he cites require such a

change. See generally, Houston v. Lack, 487 U S. 266, 108 S. C.

2379, 101 L.Ed.2d 245 (1988). In Houston, for exanple, the
court in a 5-4 decision concluded that a federal inmate could
avail hinmself of a mailbox rule in order to conply with a
statutory 30-day notice of appeal filing requirenment. The
instant facts are, we believe, distinguishable in that Robertson
was not constrained to a nere 30-day period for filing, but had
three years to assure that the clerk received his notion
Furthernore, the court in Houston recognized that it was
promul gating a limted exception, and the general rule stil
mandat ed actual filing with the clerk

The civil rules should be anended, if at all, by the

Kent ucky Supreme Court. Both Robertson and the appellate courts
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are bound by the civil rules, Electric Plant Bd. of Gty of

Hopki nsville v. Stephens, Ky., 273 S.W2d 817 (1964), and proper

application of the rules should be left largely to the

supervision by the trial judge. Naive v. Jones, Ky., 353 S. W2d

365 (1961). The appellate courts nust respect his or her
exerci se of sound judicial discretion in their enforcenment. 1d.

G ven the clear and unanbi guous nature of RCr 11.42,
coupled with our reliance on the trial court’s exercise of sound
judicial discretioninits enforcenent, we find no basis on this
i ssue for reversing the order on appeal.

Robertson argues in the alternative that the notion
shoul d be deened tinely filed because there should be a
presunption that the clerk received the notion prior to February
11, 2002, or because the delay in filing was a result of
excusabl e negl ect, or because he is entitled to equitable
tolling. He also argues that the civil rules are not
jurisdictional, and should not be interpreted to deny himthe
right to appell ate adjudication.

On the first of these argunments, Robertson maintains
t hat one shoul d reasonably presune that EKCC officials held the
notion for no nore than three days before mailing it, and that
as such we should conclude that the clerk actually received the

notion prior to February 11, 2002 even if it was marked “fil ed”

sonmetime thereafter. This argunent relies solely on
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specul ati on, and does not overcone the strong presunption that
the trial court’s order on this issue was correct. City of

Louisville v. Allen, 385 S.W2d 179 (1964).

On the issues of excusable neglect and equitable
tolling, we find nothing in the record excusi ng Robertson’s
failure to insure that his notion was received and filed by the
clerk inatinmely manner. Simlarly, the theory of equitable
tolling (i.e., waiver of the Ilimtation period for equitable
reasons), requires a show ng of extraordinary circunstances

whi ch are avoi dable even with diligence. See generally, Sandvik

v. United States, 177 F.3d 1269 (11th G r. 1999) cited by

Robertson to support his argunent on this issue. In Sandvik,

t he novant was denied equitable tolling, and the court cited a
litany of cases evidencing the extrenme nature of the
circunstances required for such tolling. The circuit court
bel ow did not err in rejecting Robertson’s argunment on this

I ssue.

Lastly, Robertson argues that the civil rules,
particularly the filing requirenent set forth in RCr 11.42, is
not jurisdictional in nature and should not operate to bar him
from prosecuting his claimfor relief in an appellate court. |If
taken to its natural conclusion, Robertson’s argunment woul d
render the RCr 11.42 filing requirenent neaningless. 1In

pronul gating the rules, the Kentucky Suprene Court intended for
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themto have nmeaning and effect, i.e., to govern the practice
and procedure of all actions in Kentucky courts. Accordingly,
we do not find Robertson’s argunent on this issue persuasive.

For the foregoing reasons, we affirmthe findings of

fact, conclusions of |law, and order of the Nelson Crcuit Court.

ALL CONCUR.
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