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BEFORE: BARBER, GUI DUG.I AND PAI SLEY, JUDGES.

GUI DUGAI, JUDGE. Vincent J. G bney (hereinafter “Vincent”)
appeals fromthe Boone Fam |y Court’s order entered July 10,
2002, which determ ned that he nust pay his ex-wife, Lena G
Sandlin (hereinafter “Lena”) the sum of $55,481.50 as her
interest in a jointly held SEP/|I RA account and denied his notion
to alter, anend or vacate the court’s order of Novenber 7, 2001,

whi ch refused to hold Lena in contenpt of court. W affirm



The parties hereto began cohabitating in July, 1985,
and were married on April 7, 1990. They separated on Decenber
1, 1996, and a decree of dissolution was entered on January 15,
1998. The court reserved on all other issues pending before the
court. Thereafter, nunerous attenpts were nade to resolve the
remai ni ng i ssues dealing with the parties’ real estate and
personal property. Settlenment of the various property issues
was acconplished in piece-neal fashion. Eventually, the
division of the majority of the assets was acconplished and
Vincent takes issue with the Famly Court’s disposition of a
ruby ring and the date upon which the jointly held SEP/IRA
account is to be valued and distributed. W shall address each
i ssue separately and devel op additional facts as necessary.

W will address the issue of the ruby ring first. In
di stributing the personal property, the Famly Court awarded the
ring to Vincent. Testinony reveals that the ring was given to
Vincent by a girlfriend when he was a 15-year-old high schoo
sophonore. Vincent clainmed it to be an expensive heirloomring.?!
The ring had been re-set by a local jeweler in the early 1990' s
and two di anonds were added to the setting. Upon separation in
Novenber, 1996, Lena nmi ntai ned possession of the ring until

July, 2001, when she turned the ring over to her attorney who

1 Al't hough the appraised val ue was suppressed, Vincent’s exhibit nunber 1,
filed with the Fam |y Court on Novenber 6, 2001, states an appraised val ue of
$34, 500. 00.



subsequently gave it to Vincent’'s attorney. Wen Vincent
finally received the ring, he clainmed it did not contain the
original ruby or the newy added di anonds. As such, he had the
ring re-appraised and had it confirned that the ring now
contained a synthetic ruby and synthetic dianonds. Wen Lena
di d not respond adequately to his demands, Vincent filed a
notion to hold her in contenpt for violating the court’s order
for failing to return his ruby ring.

A hearing was held on Novenber 5, 2001, in which both
parties testified and the deposition of a local jeweler was
admtted. Based upon the evidence presented, the Fam |y Court
concl uded that Vincent had not presented sufficient evidence
that “when he left the ring with (Lena) there was a genui ne ruby
inthe ring or that (Lena) was the person who switched the
synthetic ruby for the genuine ruby.” Based upon Vincent’'s |ack
of evidence, the court denied the notion to hold Lena in
contenpt of court.

On appeal, Vincent argues that the Famly Court erred
in placing the burden of proof and the risk of non-persuasion on
hi m and not on Lena. W disagree. At the hearing, there was
conflicting testinony as to the quality of the stones in the
ring at different periods of tinme. Based on evidence presented,
the trial court determined that it had not been proven that Lena

did not return the ring in the condition it was when she took
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possessi on upon separation in 1996. The hearing was hel d sone
five years after separation. Testinony revealed the ring had
been materially nodified prior to the separation. Based upon
the significant time | apse and | ack of specific evidence
concerning the condition of the ring upon separation, the Famly
Court could not determ ne whether Lena had altered the ring. In
that she had returned the ruby ring as ordered, the court had no
alternative but to dismss the contenpt notion. *“Findings of
fact shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to
judge the credibility of the wtnesses.” CR 52.01. See also

Bl akeman v. Schneider, Ky., 864 S.W2d 903, 905 (1993); MP.S.

v. Cabinet for Human Resources, Ky. App., 979 S.wW2d 114 (1998).

The Fam |y Court did not err in its holdings or place the burden
of proof inproperly upon Vincent. The issue then becanme, was it
the sane ruby ring? Conflicting evidence was presented and the
Fam ly Court made detailed findings based upon the contradictory
evi dence. The findings were based upon substantial evidence and
not clearly erroneous. Wile another court may have rul ed
differently based upon the sane facts, upon review we cannot say
that the Boone Fam |y Court erred in its determ nation to deny
the notion for contenpt.

The second issue rai sed by Vincent concerns the date

upon which the SEP/I RA account shoul d be val ued and divi ded.
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Vi ncent contends that the account should be valued on the date
the account is actually disbursed. The Famly Court ordered the
account be valued on the date of entry of the decree
di ssolution. The date of the divorce decree was January 15,
1998. The first notion relative to the SEP/I RA account was
filed by Lena on May 8, 2000, in which she requested “[c]opies
of all financial statenents concerning the SEP | RA Fund.”
Thereafter, in Lena’s pre-trial nenorandumfiled February 28,
2001, she requested that the funds be divided equally. In the
joint pre-trial nmenorandumfiled March 27, 2001, Vincent
accepted Lena's position as to the SEP/IRA account. In fact,
attached to the joint menorandumas Plaintiff’s [Vincent’ s]
exhibit 6 is a summary of the account in question. 1In this
exhi bit, Vincent suggests a distribution to Lena of the SEP/IRA
account based upon its value as to the date of the | ast
statenent prior to the dissolution. Vincent used this anount
($111, 029.00) despite the fact that the last figure given in the
account summary listed the value of the account at $126,878 as
of June 30, 2000.

Fol l owi ng the final hearing before the Fam |y Court on
April 23, 2001, the court entered its findings of fact and
concl usions of law on May 29, 2001. As to the SEP/IRA account,

the court nade the follow ng finding:



24. The Husband opened a SEP account
with Kenper in 1983. The parties have
stipulated to Petitioner’s Exhibit 6 which
shows that in 1985 when the parties began
cohabitating the account had a bal ance of
$66. 00 non-marital noney. The bal ance of
t he SEP account when the Decree of
Di ssol ution was entered was approximtely
$111, 029. 00.

Based upon this finding, the court concluded that:

7. The Wfe wll receive one-half (1/2) of
the SEP account fromthe date the parties
began cohabitation, July 1985, to the Decree
of Dissolution, January 15, 1998 m nus the
Husband’ s $66. 00 non-marital noney. Unwed
cohabitants may claiman interest in
property acquired during the relationship if
t he exi stence of a joint venture or
partnership is evident. didewell v.
Gidewell, Ky. App., 790 S.W2d 925 (1990).

8. It is the opinion of this Court, after
considering that the Wfe received

$100, 000. 00 advancenent from the proceeds of
the sale of the marital honme as well as
approxi mately $55,000 fromthe SEP account,
and personality and vehicles, that each
party shall pay his or her own attorneys’
fees. Hollingsworth v. Hollingsworth, Ky.
App., 798 S.W2d 145 (1990).

Following the entry of the May 29, 2001, order, the
parties could not agree on the anount to be divided in the
SEP/ 1 RA account, since by then the funds had decreased
significantly in value. As such, Lena was forced to file a
noti on seeki ng division of the account based upon the Decenber,
1997 value. Eventually the nmatter cane on for another hearing

before the Famly Court on July 9, 2002. Reviewing its previous



orders and the argunents of the parties, the Fam |y Court
entered its July 10, 2002, order which required Vincent to pay
$55,481.50 to Lena. Specifically, the court held:

1. The Court grants the Respondent’s

Motion to rel ease her one half share of the

SEP account as of the date of entry of the

Decree of Dissolution. This anmount was

determined to be $111, 029. 00 mi nus $66. 00,

whi ch was the Petitioner’s non-narital

interest. The Respondent’s one half share

is $55, 481. 50.
Vi ncent appeals fromthat order.

On appeal, Vincent contends that the court’s order
di viding the SEP/I RA account is unclear, incorrect and unjust.
W disagree. Wile we agree with Vincent that the unnecessary
and lengthy time | apse between the entry of the decree of
di ssolution and the order dividing the jointly held account
resulted in “fluctua[tion] due to market condition,” we do not
agree that the result is unfair or incorrect. Vincent contents
that if the value had increased (as opposed to decreased) then
Lena woul d be arguing that it wasn't fair. To avoid this
situation, he contends that each party should receive his/her
percentage share (in this case 51% and 49% on the day the funds
are actually divided. He cites no statutory authority or case

| aw for his position and we have not uncovered any that supports

hi s position.



In dark v. dark, Ky. App., 782 S.W2d 56, 62 (1990),

this Court held that the correct date for such evaluation is the
date of the dissolution decree. See also KRS 403.190; Arnstrong

v. Arnmstrong, Ky. App., 34 S.WBd 83 (2000); Stallings v.

Stallings, Ky., 606 S.W2d 163 (1980). W believe the ruling
set forth above is applicable to the facts herein. It is clear
that the |aw considers marital property to be that which is
accurul ated by the parties during the marriage. Upon

di ssolution, the parties start anew as single persons and the

i ndividual efforts are rewarded accordingly. |In this case, the
Fam |y Court evaluated the marital assets as of the date of

di ssolution and divided themaccordingly. It is obvious that
the court took into consideration the nunmerous assets and
[iabilities which the parties possessed on that date and
attenpted to make an equitable distribution thereof. The val ue
of the SEP/IRA on that date was part of the overall evaluation
and distribution of the parties’ pre-marital, marital and post-
marital assets and liabilities. The court nmade sufficient
findings as to factors set forth in KRS 403.190 (D sposition of
property) and those findings are supported by substantia
evidence found in the record. As such, we will not disturb the
court’s findings on this matter. W defer to the sound

di scretion of the trial court inits ruling in that we do not



believe it abused its discretion in dividing the SEP/I RA account
as of the date of dissolution.

For the foregoing reasons, we affirmthe orders
entered by the Boone Fanmily Court dealing with the ruby ring and

t he SEP/ | RA account.
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