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BEFORE: BAKER, KNOPF AND TACKETT, JUDGES.
TACKETT, JUDGE: Tri-State Roofing and Sheet Metal (Tri-State)

petitions for review of a decision of the Wrkers’ Conpensation



Board (the Board), entered April 23, 2003, that affirnmed an
Adm ni strative Law Judge’s (ALJ) determ nation that Steven
Hensl ey (Hensley) sustained work-related cunul ative trauma
injuries to his left shoulder, hips and back whil e enpl oyed by
Tri-State. The Board also held that the ALJ correctly found
that Hensley's disability manifested on March 29, 2000. Hensley
has cross-petitioned, arguing that the ALJ and the Board erred
by failing to strike Tri-State’s special answer asserting a
statute of limtations defense as untinely. W affirm

Hensl ey was enpl oyed by Tri-State from 1986 until 1991
and from 1998 until Mrch 28, 2000, as a sheet netal roofer?.
The roofs that Hensley installed were nade primarily from copper
panel s that wei ghed between 40 to 50 pounds. Hensley’'s job as a
roofer entailed clinbing a scaffold or a | adder to access a
building’s roof, pulling the panels onto the roof, |aying and
seani ng the panels together and screwing cleats into the panels.
The cleats were screwed in every eighteen inches, requiring
Hensl ey to bend and stoop frequently. Hensley testified during
his deposition that Tri-State installed roofs on | arge
commercial contract jobs, such as Lexington area shopping nalls,
t he Lexi ngton G een Shopping Center and a Pier One store.

During the summer of 1998, Hensl ey began experiencing

back pain. Hensley sought nedical treatnent fromhis famly

! From 1991 until his return to Tri-State in 1998, Hensley worked for an
auction conpany that oversaw the closure and liquidation of businesses.
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physi cian, Dr. Joseph Gerhardstein, for his back pain, which he
assuned to be “normal work pain.” Dr. CGerhardstein’ s nedica
records fromJanuary 8, 1999, indicated that Hensley conpl ai ned
of |l ower back and bilateral hip pain, wwth the left hip hurting
for a year, as well as nunbness in the legs. Dr. Gerhardstein
ordered x-rays of the lunbar spine and pelvis, which reveal ed
sonme degenerative disc disease at L3-4, and prescribed Mtrin.
During a followup visit on January 29, 1999, Dr. Gerhardstein
noted that the Motrin had hel ped Hensl ey’s shoul der but not his
hi ps. Mreover, Hensley was still experiencing pain while
wal ki ng. On February 19, 1999, an MRl of the l|unbar spine
showed desiccation of the disc at L5-S1 and bulging fromL3 to
S1. Thereafter, on March 5, 1999, Dr. Cerhardstein prescribed
| buprof en and back exercises. The record shows no further
treatnment of Hensley until January 2000.

On January 18, 2000, Hensley suffered an acute episode
of back pain that required energency roomtreatnent. The next
day, Hensley saw Dr. Cerhardstein and conpl ai ned that his back
pai n had been increasing for over a nonth. Dr. Gerhardstein
exam ned Hensl ey and noted that Hensley had a bent stance,
antalgic gait, and was wal king wwth the aid of crutches.
Hensl ey was unable to engage in range of notion testing. Based
upon his exam nation, Dr. Gerhardstein diagnosed Hensley wth

right-sided sciatica and referred Hensl ey to physical therapy.
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During an office visit on February 7, 2000, Dr.
Cerhardstein noted that the physical therapy inproved Hensley’'s
physical inpairnments. Dr. Gerhardstein reconmmended that Hensl ey
continue attendi ng physical therapy sessions. Hensley indicated
to his physician that he had been able to rest and attend
physi cal therapy because he had been tenporarily laid off by
Tri-State.? However, Hensley informed Dr. Gerhardstein that he
was concerned about being ready to return to work once the
| ayof f was over. Hensley, assumng that his pain was related to
t he physi cal demands of his enploynent, also expressed his
desire that his medical condition and treatnent be covered under
wor kers’ conpensation. At this point, Dr. Gerhardstein asked
Hensl ey if he had been involved in an accident at work, to which
Hensl ey responded negatively. Dr. Gerhardstein noted that
“[S]ince we have no definite injury that [a workers’
conpensation claim is hard to do.” At this point, Dr.
Cerhardstein excused Hensley fromwork for one nonth to conti nue
physi cal therapy. Even with physical therapy, Hensley continued
to experience pain while walking. Dr. Gerhardstein referred
Hensl ey to an orthopedi c surgeon, Dr. John Allen.

Hensley first saw Dr. Allen on March 15, 2000. Dr.

Al'l en di agnosed greater trochanteric bursitis, with the left

si de being worse than the right side, and injected Hensley's hip

2 At this time, Tri-State had |aid-off Hensley and several other enployees due
to a lack of work.



with pain nmedication. On March 29, 2000, Dr. Allen noted that
the shots had tenporarily relieved Hensley' s pain, but provided
no dramatic inprovement. During this visit, Dr. Allen noted

t hat Hensl ey was enployed in a physically demanding job that was
likely contributing to his persistent back and hip pain. Dr.

Al'l en advised Hensley not to work for a couple of weeks to see
if rest would inprove his nmedical condition. Moreover, Dr.
Allen’s treatment note fromthis office visit reads:

“He is working rather hard and | think

bet ween his back and the hip problem and his

work related strain he is not getting any

better. . . .1 hope he can be off without

too nmuch difficulty as | do think that his

problens are work related at this point.”

Hensl ey i medi ately took his nedical excuse to his
supervisor. In response to Dr. Allen’s off-work slip, Tri-State
term nated Hensley’'s enploynent. Hensley has not worked in any
capacity since having his enploynent term nated by Tri-State.

Following the term nation of his enploynent, Hensley
applied for Social Security disability benefits. In the course
of being evaluated for that claim Hensley was diagnosed with
severe peripheral vascul ar di sease, which severely reduced the
circulation of blood in his legs. Sonetinmes, Hensley felt no
pulse in either leg. The pain and nunbness Hensley felt in his

|l egs, as well as the difficulties he had wal ki ng, were

attributed to the vascul ar di sease.



Meanwhil e, an MRl ordered by Dr. Gerhardstein reveal ed
tendonitis, arthritis, and degeneration of Hensley' s |eft
shoulder. On July 31, 2001, Dr. Allen read the MRl to show
chronic rotator cuff tendonitis and some arthritis in that area
as well as in the acromoclavicular joint. Hensley eventually
underwent surgery on his left shoulder to repair an underlying
chronic rotator cuff tear

On March 26, 2002, Hensley filed an Application for
Resolution of Injury Claimagainst Tri-State, alleging March 29,
2000, as the manifestation date of his back and hip injuries.?
In support of Hensley's claim Dr. Allen diagnosed Hensley wth,
degenerative osteoarthritis of the lunbar spine, hips, and |eft
AC joint, trochanteric bursitis of the hips and rotator cuff
tendonitis/partial tear. Dr. Allen opined that these nedical
conditions were caused by “chronic overuse from heavy | abor” and
assigned a 5% i npairnment rating Hensley' s |unbar spine
condition* According to Dr. Allen, Hensley woul d be restricted
in lifting, bending, walking, standing, sitting and clinbing.
Accordingly, Hensley was unable to work as a roofer.

At Tri-State’s request, Dr. Daniel Primm eval uated

Hensl ey on July 27, 2002. As a result of his exam nation, Dr.

3 Hensley later anended his workers’ conpensation claimto include injuries
sustained to his left shoulder. Hensley' s peripheral vascul ar di sease was
not included in his claim

“Dr. Allen also noted, however, that the AMA Guides did not adequately deal
with the condition found in the left shoul der.
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Pri mm di agnosed Hensl ey with advanced peri pheral vascul ar
di sease with chronic cl audication, which affected Hensley’'s | egs
and | ower back. Dr. Primmfound that Hensley's enploynment in
manual | abor aggravated the degenerative disc disease in the
| umbar spine and produced one-half of the 5% per nanent
i mpai rment rating. Further, Dr. Prinmmopined that Hensley’s
peri pheral vascul ar di sease was totally occupationally
di sabling, but in the absence of that condition, Hensley s back
injury would only Iimt himfromlifting no nore than 20 to 25
pounds with occasional lifting of up to 75 pounds. Dr. Prinmm
al so advised Hensley to avoid repetitive bending and regul ar or
frequent clinbing. While acknow edgi ng Hensl ey’ s shoul der
injury and operation, Dr. Primnmoffered no opinion as to
causation, inmpairnments or restrictions relative to that injury.
The ALJ reviewed the |ay and nedi cal testinony
contained within the record and concl uded t hat Hensl ey was
permanently and totally disabled as a result of the back, |eg
and shoul der conditions caused by the cunul ative trauma from
Hensl ey’ s enpl oynent. The ALJ further determ ned that Hensley’s
di sability became mani fest on March 29, 2000, noting that this
date represented the first indication froma nedica
prof essi onal that Hensley’ s physical conditions were work-
related. On appeal, the Board affirned the ALJ' s findings and

award of benefits. This petition and cross-petition foll owed.

-7-



At this point, we nust first address the threshold
i ssue Hensley presents in his cross-petition. In his cross-
petition, Hensley argues that the Board and the ALJ erred in not
striking Tri-State’'s special answer, in which Tri-State argued
that Hensley's claimwas not filed with the Departnent of
Wrkers’ Cains within two years of the date of his injury as
required by KRS 342.185, as untinely. W find this argunent to
be wi thout nerit.

803 KAR 25: 010E 8§ 5(d)(2) provides as follows:

A “special answer shall be filed wthin:

a. Forty-five (45) days of the scheduling
order; or

b. Ten (10) days after discovery of facts
supporting the defense if discovery
could not have been had earlier in the
exerci se of due diligence.
Here, Tri-State filed its special answer on June 18,
2002, approximately four days after Hensley testified at his
deposition. During the deposition, Hensley testified that he
assunmed as early as 1999 that his physical inpairnents were
related to his enploynent. Review of the record indicates that
Tri-State acted with due diligence in filing its special answer
because it first discovered the possibility of a statute of
limtations defense during this deposition. The initia

description of Hensley's injury in his application for benefits

did not make this defense obvious to Tri-State. Mor eover, Tri -



State had no prior notice of Hensley’s injury, nor did it
possess the opportunity to investigate Hensley' s alleged injury,
nor did it pay Hensley any tenporary total disability paynents
or nedi cal expenses. The nedical records contained in the
record also failed to indicate the viability of a statute of
[imtations defense. Under these circunstances, it is clear
t hat 803 KAR 25:010E 8§ 5(d)(2) did not require Tri-State to file
its special answer until it discovered that a statute of
[imtations defense was viable. Because Tri-State filed its
speci al answer four days after taking Hensley' s deposition, we
find this enployer tinely filed its special answer and properly
preserved this issue for review

We now turn our attention to the nerits of Tri-State’s
petition for review Tri-State asserts that the ALJ and the
Board incorrectly applied the standard for determ ning when the
statute of limtations begins to run in a cumulative trauma
claim Specifically, Tri-State argues that in cunul ative traum
cases, the claimant’s obligation to file a tinely claimis not
di m ni shed even if the treating physician fails to specifically
di agnose the claimant’ s medi cal condition as bei ng work-rel at ed.
Hence, according to Tri-State, even though Hensl ey was not given
specific notice of a cunulative trauma injury until seeing Dr.
Al'l en on March 29, 2000, the statute of limtations on Hensley’'s

wor kers’ conpensation clai m conmenced when Hensl ey, prior to
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seeking treatnment fromhis fam |y physician, believed that his
back, | eg, and shoul der pain was related to his enpl oynent.
Sinply put, Tri-State’'s position is without nerit.

The Kentucky Suprenme Court has clearly defined our
function in reviewng matters fromthe Wrkers’ Conpensation

Board. In Wstern Baptist Hospital v. Kelly, Ky., 827 S.W2d

685, 687-88 (1992), the Court stated:

The function of further review of the WCB in
the Court of Appeals is to correct the Board
only where the the Court perceives the Board
has overl ooked or m sconstrued controlling
statute or precedent, or commtted an error

i n assessing evidence so flagrant as to
cause great injustice.

A claimant in a workers’ conpensation action bears the
burden of proving every essential element of his cause of

action. Snawder v. Stice, Ky. App., 576 S.W2d 276 (1979).

Si nce Hensley was successful before the ALJ, the question on
review i s whet her substantial evidence supports the ALJ' s

conclusion. WIf Creek Collieries v. Cum Ky. App., 673 S.W2d

735 (1984). Substantial evidence is evidence which, when taken
alone or in light of all the evidence, has probative value to
i nduce conviction in the mnd of a reasonable person. Bow i ng

v. Natural Resources and Environnental Protection Cabi net, Ky.

App., 891 S.W2d 406, 409 (1994), citing Kentucky State Racing

Commin v. Fuller, Ky., 481 S.W2d 298, 308 (1972).
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As the finder of fact, the ALJ has the sole authority
to assess and to evaluate the quality, character, and substance

of the evidence. Square D Co. v. Tipton, Ky., 862 S.W2d 308

(1993). The ALJ may reject any testinony and believe or
di sbelieve various parts of the evidence, regardl ess of whether
it conmes fromthe sane witness or the sane adversary party’s

total proof. Hall’'s Hardwood Floor Co. v. Stapleton, Ky. App.,

16 S.W3d 327 (2000). Mere evidence contrary to the ALJ s
decision is not adequate to require reversal on appeal.

Whittaker v. Rowl and, Ky., 998 S.W2d 479, 482 (1999). To

reverse the ALJ's decision, it nust be shown that no substantia

evi dence supports that decision. Special Fund v. Francis, Ky.,

708 S.W2d 641 (1986).

KRS 342.0011(1) defines a conpensable injury as being
a traumatic event or series of events, including cunulative
trauma, that proximately causes a harnful change in the hunman
organism \When a cunul ative trauma injury is alleged, the claim
must be filed within two years of the date the disability

becomes manifest. KRS 342.185; Special Fund v. Cark, Ky., 998

S.W2d 487 (1999). In Alcan Foil Products v. Huff, Ky., 2

S.W3d 96 (1999), the Kentucky Suprene Court held that an injury
or disability manifests when the cl ai mant di scovers that a
physically disabling injury has been sustai ned and becones aware

that the cause of this injury was work-related. The entitlenent
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to workers’ conpensation benefits arises with that work-rel ated
injury, even if that injury does not result in a permnent

functional inpairnment or permanent disability. Hol brook v.

Lexmark International Goup, Inc., Ky., 65 S.W3d 908, 911

(2002). dearly, the notice and Iimtations provisions of

Kent ucky’ s workers’ conpensation |aw are triggered when the

cl ai mant beconmes aware of an injury and knows that the injury
was caused by work, regardl ess of whether the synptons that |ed
to the discovery of the injury later subside. |d. The worker,
however, nust reasonably be apprised of the work-rel atedness of

his condition. See Toyota Mtor Manufacturing, Kentucky, Inc.,

v. Czarnecki, Ky. App., 41 S.W3d 868 (2001). It is

unreasonable for a claimant to self-diagnose the cause of the
harnful changes to his body since nedical causation is a matter

for the nedical experts. Hill v. Sextet M ning Corporation,

Ky., 65 S.W3d 503, 507 (2001). As such, Kentucky |aw mandates
that a clai mant cannot be required to give an enpl oyer notice
t hat he has sustained a work-related gradual injury until

actually becom ng inforned of that fact. See Al can Foil, supra;

d ark, supra.

In the case sub judice, the record clearly reveals

t hat Hensl ey was aware of his physical inpairnents and
associ ated these inpairnents with his enploynent |ong before

bei ng eval uated by Dr. Gerhardstein or Dr. Allen. Furthernore,
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the record shows that, while seeking treatnment from Dr.
Cerhardstein fromJanuary 1999 to March 15, 2000, Hensley was
led to believe that his condition was not an appropriate subject
of a workers’ conpensation claim The nedical records from
Hensley's first visit with Dr. Allen on March 15, 2000 provide
no indication that Dr. Allen diagnosed Hensley’'s nedi cal
condition as being work-related. Under these circunstances, we
are not persuaded that Hensley' s personal assunption that his
aches and pains were attributable to his work rise to the |evel

of know edge contenplated by Alcan Foil, Cark or HII.

Mor eover, nedical records dated March 29, 2000, conclusively
denonstrate that Dr. Allen becane the first physician to
determ ne that Hensley’'s enploynent with Tri-State had
accel erated the devel opnent of the degenerative condition in
Hensl ey’ s back, hips and legs. On March 26, 2002, Hensley filed
hi s workers’ conpensation cl ai mbased upon Dr. Allen’ s nedical
di agnosi s and concl usi ons of March 29, 2000. Since Hensley
provi ded the enployer with notice of his nmedical condition
within two years of Dr. Allen’s diagnosis, we concl ude that
substantial evidence supported the ALJ's finding that Hensley
tinmely filed his claimfor workers’ conpensation benefits.

For the aforenentioned reasons, the judgnent of the
Wor kers’ Conpensation Board is affirmed.

ALL CONCUR.
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