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BEFORE: BAKER, BARBER AND JOHNSON, JUDGES.

JOHNSON, JUDCGE: Wl liam Terry Badham 11 has appeal ed from an
order of the Franklin Famly Court entered on October 21, 2001,
whi ch deni ed both his notion to designate himas “primry
residential parent” for his three children, and his notion to
nodi fy the timesharing agreenent between hinself and his forner
wi fe, Amy O Badham (now Cakl ey). Qakley has cross-appeal ed

fromthat sane order. Having concluded that the trial court



erred by refusing to enforce the undi sputed terns of the
settl ement agreenent in question, and that Cakley’'s argunents on
her cross-appeal are noot, we reverse and renmand.

Badham and Gakl ey were married on August 31, 1992, and
a decree of dissolution was entered on August 5, 1999. Three
children were born of this marriage, WIlliam Terry Badham 111,
born July 11, 1993, and tw ns, Jacob Qi nton Badham and Dani el
Hugh Badham born Decenber 29, 1994. Both parents sought
custody of their three sons. On Decenber 14, 2000, the tria
court awarded the parties joint custody of all three children,
but neither the father nor the nother was designated as the
primary residential parent.?

Approxi mately one nonth |ater, on January 9, 2001, the
father filed a notion with the Franklin Famly Court seeking to
have hi nsel f designated as “prinmary care provider” for all three

children and to nodify the tinmesharing and support arrangements.?

! Throughout the proceedings below and in the briefs to this Court, the terns
“primary caretaker,” “primary care provider,” “primary custodial parent,” and
“primary residential parent” have apparently been used interchangeably. This
is incorrect. The term“primary caretaker” refers to the standard that sone
states enploy to determ ne which parent shoul d receive custody. Kentucky
does not follow such a standard. See 16 G aham and Kel | er, Kent ucky
Practice, Donestic Relations Law, § 21.29 (1997). The term*“prinmary
residential parent” refers to the parent with whomthe child resides npst of
the tinme. See Aton v. Aton, 911 S.W2d 612 (1995). The term“prinmary
custodi al parent” refers to those cases where one parent has received custody
of the child over the other. 1d. The father apparently uses the term
“primary care provider” synonynously with the term“primary residential
parent.”

2 Prior to this notion, the father noved the fam |y court to nodify the joint
custody order entered on Decenber 14, 2001, and to grant him primary custody.

-2



Attached to the father’s notion were reports fromDr. Pau
Stratton, a licensed psychol ogi st, Dr. Robert Rapp, a professor
of pharmacy and surgery at the University of Kentucky, and Susan
P. Schweder, a licensed practical nurse with training in the
recognition of substance abuse problens. Al three reports
opi ned that the nother’s extensive use of prescription drugs
could be indicative of a substance abuse problem A hearing on
this matter was schedul ed for February 26, 2001.

Prior to the schedul ed hearing date, the father and
the nother net w thout counsel and purportedly reached a
settlenent agreement with regard to i ssues such as child support
and visitation rights. 1In addition, this agreenent provided
that joint custody of the children would continue, but the
father would be named primary residential parent. At the
heari ng schedul ed for February 26, 2001, the agreenment was read
into the record by counsel for the father. After the agreenent
was read in open court, both the father and the nother stated
affirmatively on the record that they each consented to the
terms of the agreenment. However, after a witten agreenent was
drafted, the parties realized that they had differences as to

the ternms concerning the nother’s weekly visitation rights.3

The famly court, in an order entered on January 16, 2001, denied this
notion. The father has not appealed fromthat order.

3 The di spute concerned whet her the nother was entitled to overnight
visitation on Tuesday and Thursday nights.



Therefore, the nother refused to sign the agreenent as drafted
by counsel for the father.

On March 16, 2001, the father noved the trial court to
enter an order requiring the parties to conply with the ora
agreenent. The famly court nmade a determ nation that the
parties’ agreenent “fell through,” denied the father’s notion,
and schedul ed a hearing to once again consider the father’s
notion to have hinself naned “primary care provider.” On August
29, 2001, one day prior to the date of the schedul ed heari ng,

t he nother noved the trial court to dismss the father’s notion.
The basis for the nother’s notion to dismss was that the father
had failed to file supporting affidavits along with his notion
to modify custody as required by KRS* 403.340 and KRS 493. 350,
and that the father was not presenting any new evi dence which
woul d warrant a nodification of the original order awarding the
parties joint custody.

On Cctober 2, 2001, the famly court denied the
father’s notion to have hinself designated “primary care
provider,” without ruling on the nother’s notion to dismss.

The famly court found that the father had not presented any new
evi dence which was not al so available to the court when the
original order granting the parties joint custody was entered

al nost a year earlier on Decenber 14, 2000. Hence, the tria

4 Kentucky Revised Statutes.



court ruled that there was no evidence which would warrant a
change in the original joint custody order. Both parties then
appealed to this Court.

The father’s first claimof error is that the famly
court erred by not enforcing the terns of the settlenent
agreenent as read in open court on February 26, 2001.
Specifically, the father argues that “[p]lacing the terns of the
parties’ agreenent upon the record effected a binding
[s]ettlenment [a]greenent” on the parties. The father further
argues that even if the provision related to the nother’s weekly
visitation rights could not have been enforced due to the
m sunder st andi ng of the parties, the mstake as to that
provi si on does not preclude enforcing the other undi sputed terns
of the settlenent agreement. W agree.

In Calloway v. Calloway,® the parties to a divorce

proceedi ng had reached an agreenent as to all contested issues
except for maintenance. Counsel for the husband read the
agreenent aloud in open court stating that “we'll consider it to
be in force and effect as of today and we intend to reduce it to
witing, but this will be the agreement of the parties.”® Both
parties stated affirmatively on the record that they consented

to the terns of the agreement. However, after the agreenent had

5 Ky. App., 707 S.W2d 789 (1986).

6 1d. at 790.



been reduced to a formal draft, the wife refused to signit. As
the basis for her refusal, she clained that the agreenent as
read into the record was not binding because it did not conply
wi th KRS 403. 180, which requires that property settlenment
agreenents be in witing, and that the agreenent violated the
statute of frauds since a transfer of real property was
involved. This Court rejected both argunents and st at ed:

“In the adm nistration of justice and the
pronpt di spatch of business, courts nust and
do act upon the statenents of counsel and
upon the stipulations of parties to pending
causes. Wiere the parties have voluntarily
entered into a stipulation, which appears
fair and reasonable for the conprom se and
settlement of the issues of a pending cause,
and where the stipulation is spread upon the
record with the consent and approval of the
court, as here, the parties are bound

t hereby and the court may, thereafter,
properly proceed to dispose of the case upon
t he basis of the pleadings, the stipulation
and adnmitted facts.”’

Simlarly, in the case sub judice, counsel for the

father read the terns of the settlenent agreenent into the
record in open court. Further, after the terns were read, both
the father and the nother clearly and affirmatively stated on
the record that they agreed to those terns. There was no

m sunder st andi ng concerning the termwhich provided for the

father to be the primary residential parent. The only

"1d. at 791 (quoting Peirick v. Peirick, 641 S.wW2d 195 (M. App. 1982)).




m sunder st andi ng concerned whether the nother was entitled to
weekday overni ght visitation.

Thus, the question is whether the terns of the
agreenment concerning the father being the primary residenti al
parent and the nother’s weekday visitation rights were separate
and enforceabl e i ndependently of each other. Wile it is true
that a contract may be set aside where there was a nutua
m sunder st andi ng or mi stake as to the neaning of the contract
terms,® it is also well settled that the terms of a contract may
be severed to enforce those terns the parties have agreed upon,
if those terns are independent fromthe ternms that could not
have been enforced due to the mi sunderstanding.®

In the case sub judice, the settlenent agreenent

bet ween the nother and the father covered several issues
including child support, tax-related matters, the designation of
the father as primary residential custodian, and the nother’s
visitation rights. However, the only disputed termrelated to

the nother’s weekly visitation rights. W hold that this

8 Redford v. Thonpson’s Admir, 259 Ky. 536, 82 S.w2d 796, 800 (1935). See

al so Haynes, Kentucky Jurisprudence, Contracts § 30-6 (1986). “[Normally a
contract may al ways be avoi ded when there has been a nutual m stake of the
parties as to the . . . terms of the agreement when the nutual mstake is of

such a nature that shows that there was never a nmutual nanifestation of
assent to the terns of the contract.”

® McHargue v. Scott, Ky., 305 S.W2d 929, 932 (1957). See al so Business Men’s

Assurance Co. of Anerica v. Eades, 290 Ky. 553, 161 S.W2d 920, 922
(1942) (hol ding that “[plrimarily the question of whether a contract is entire
or severabl e depends upon the intention of the parties, the objects to be
attained and the comopn sense of the situation”).




provi sion of the settlenment agreenent in question is severable
fromthe other ternms. Accordingly, the trial court erred by not
enforcing those terns of the settlement agreenent to which there
was no di spute between the parties, including the provision
designating the father as the primary residential parent.

The father’s only remaining claimof error is that
absent a finding that the settlenent agreenent shoul d have been
enforced, the trial court erred by not designating himas the
primary residential parent under the circunstances of this case.
Since we have agreed that the terns of the settlenent agreenent
to which there was no di spute should have been enforced, this
claimof error is rendered noot and will not be discussed on
appeal . 1°

In the nother’s cross-appeal, she argues that after
the famly court refused to enforce the settlenment agreenent, it
was W thout jurisdiction to undertake a review to determ ne
whet her the original joint custody should be nodified. The
not her further argues that the doctrine of collateral estoppe
precluded the famly court fromreexam ning her fitness as a

parent after the famly court refused to enforce the settl enent

10 See Murphy v. Commonweal th, Ky., 50 S.W3d 173, 184 (2001)(stating that
“[a] ppel l ant Murphy raises several issues regarding the trial court's denia
of his notion for probation. As we are reversing Mirphy's conviction [on

ot her grounds], these issues are noot and require no further discussion”).

1 The nother argues that the father failed to attach the necessary affidavits
with his nmotion to nodify the original order granting joint custody as
requi red by KRS 403.340 and KRS 403. 350.
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agreenent. However, our determ nation that the settl enent
agreenent shoul d have been enforced to the extent the parties
had agreed upon the nmeaning of the ternms renders these issues
noot as well. Accordingly, we will not address the nother’s
clains of error on her cross-appeal.

Based on the foregoing, the order of the Franklin
Fam |y Court is reversed and this matter is remanded for further

proceedi ngs consistent with this Qpinion.
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