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BEFORE: EMBERTON, CHI EF JUDGE: MANULTY, JUDGE; AND HUDDLESTON,
SENI OR JUDGE. !

EMBERTON, CH EF JUDGE. The appellant filed this action for
declaratory and injunctive relief against the Gant County

el ection officials, the Gant County Cerk and the G ant County

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Judge Executive after the Judge Executive refused to order a
| ocal option election in the Gty of Corinth, Gant County,
Kentucky. The issue presented is whether KRS? 242.185(6), the
| ocal option election law pernmitting the sale of alcoholic
beverage by the drink, is applicable to cities other than those
of the fourth class or counties containing cities of the fourth
class. The circuit court held that it is not and denied the
requested relief.

KRS 242.185(6), enacted in 2000, provides:

In order to pronote econom c devel opnent and
tourism other provisions of the Kentucky
Revi sed Statutes notw thstanding, a city or
county in which prohibition is in effect
may, by petition in accordance with KRS
242.020, hold a local option election on the
sal e of al coholic beverages by the drink at
restaurants and dining facilities which seat
a m ni mum of one hundred (100) persons and
derive a mnimum of seventy percent (70% of
their gross receipts fromthe sale of food.
The el ection shall be held in accordance
with KRS 242.030(1), (2), and (5), 242.040,
and 242.060 to 242.120, and the proposition
on the ballot shall state “Are you in favor
of the sale of alcoholic beverages by the
drink in (name of city or county) at
restaurants and dining facilities with a
seating capacity of at |east one hundred
(100) persons and which derive at |east
seventy percent (70% of their gross
receipts fromthe sale of food?”. |If the
majority of the votes in an election held
pursuant to the subsection are "Yes”,
licenses may be issued to qualified
restaurants and dining facilities and the
|icensees may be regul ated and taxed in

2 Kentucky Revised Statutes.



accordance with subsections (4) and (5) of
this section.

On January 30, 2002, the appellant filed a petition
wth the Gant County Cerk requesting a | ocal option election
be held in the Gty of Corinth. The petition net the
requi renents of KRS 242.020 containing the names of fifty-nine
qualified voters of the City of Corinth, exceeding the twenty-
five percent of the votes cast in the city at the | ast preceding
general election. Upon the petition being forwarded to the
Grant County Judge Executive, the Judge Executive refused to set
the matter for an el ection.

The circuit court held, and the appell ees argue, that
subsection (1) of KRS 242.185 precludes the application of KRS
242.185(6) to cities other than those of the fourth class or
counties containing such cities. The City of Corinth is a sixth
class city. KRS 242.185(1) states:

This section shall apply to any city of the

fourth class or county containing a city of

the fourth class in which prohibition is not

in effect, notw thstandi ng any ot her

provi sions of this chapter relating to the

sal es of al coholic beverages by the drink

for consunption on the prem ses.

If subsection (1) is intended to apply to subsection
(6), the provisions are inconsistent. Under subsection (1)

every provision of KRS 242. 185 would apply only to fourth class

cities and those counties containing fourth class cities where



prohibition is not in effect. Subsection (6), however, states
that it is applicable only to a city or county where prohibition
isin effect. Were, as here, the | anguage of the statute is
anbi guous, it is proper for this court to consider the
| egi sl ative history of the statute to determne its nmeaning.® It
is our duty to “ascertain and give effect to the intent of the
General Assenbly.”*

KRS 242.185(6) was enacted in 2000 as an anendnent to
KRS 242. 185, which had been enacted two years earlier, and which
contained the restrictive |anguage of subsection (1). Fourth
class cities have had the right to a | ocal option election since
t he enactment of KRS 242.125. Additionally, before the 2000
amendnent to KRS 242.185, upon a determ nation by the
| egi sl ative body that an econom c hardship exists and the sale
of al coholic beverages could aid economc growth, cities of the
fourth class and counties containing such a city coul d enact
regul ati ons and ordi nances |icensing certain businesses to sel
al coholic beverages by the drink. Therefore, in order to give
cities other than those of the first four classes an equa
privilege, that is, the right to vote on the issue of limted

al cohol sales in otherwse dry territories, KRS 242.185(6) was

3 See City of Vanceburg v. Plumer, 275 Ky. 713, 122 S.W2d 772, 776 (1938).

4 Owens-lllinois Labels, Inc. v. Conmonweal th, Ky. App., 27 S.W3d 798, 802
(2000) (quoting Beckham v. Board of Education of Jefferson County, Ky., 873
S.W2d 575, 577 (1994)).




enacted. The General Assenbly, recognizing that these cities
and counties al so have econonm c needs that can be net by the
l[imted sale of alcohol in otherwise dry territories, and
further being aware of the possible construction that coul d be
given by the courts, the legislature specifically included the

| anguage, “In order to pronote econom c devel opnent and tourism
ot her provisions of the Kentucky Revised Statutes

notw thstanding, a city . “Qther provisions” necessarily
includes the limting | anguage of KRS 242.185(1).

Qur Suprene Court in Tenperance League of Kentucky v.

Perry® was confronted with a constitutional challenge to KRS
242.185(6). The chall enge, however, related to the distinction
bet ween restaurants that neet, and those that do not neet the
statutory requirenents. In that case, the appellants conceded
that KRS 242.185(6) applied equally to all dry cities and
counties in Kentucky. Despite this concession and although not
directly confronted with the issue, the court in its statenent
of facts and procedural history stated:
The Kentucky Ceneral Assenbly passed

Senate Bill 247 on March 29, 2000. The

bill, which becane effective on July 14,

2000, amends KRS 242.185 by al |l owi ng any

“dry” city or county to hold a | ocal option

election to allow the sale of alcoholic

beverages in certain restaurants and dining
facilities.® (Enphasis added.)

5 Ky., 74 S.W3d 730 (2002).

¢ 1d. at 731.



The appell ees and the trial court characterize the Tenperance

League court’s | anguage as dicta and not binding precedent.
We agree with the appellees in view of the appellant’s

concession in Tenperance League, that the | anguage is dicta and

does not bind us; however, we find it hel pful to our analysis.
Had t he appel |l ants not conceded this issue, and contended that

it was applicable to only fourth class cities and counties
containing fourth class cities, the court woul d have been forced

to discuss the application of United Dry Forces v. Lewis,’ and

whet her a classification based on a city's size is

constitutional. Instead, the court in Tenperance League

deferred to the General Assenbly’ s intent to pronote econom c
devel opnment in all dry cities and counties and the assunption
that the sale of alcoholic beverages will further this purpose.?
The circuit court erred in holding that KRS 242. 185(6)
does not apply to all cities and counties in Kentucky and
i nproperly deni ed appellant’s notion for declaratory and
injunctive relief. The order is reversed and the case remanded
for further proceedings.

ALL CONCUR

7 Ky., 619 S.W2d 489 (1981).

8 Tenperance League, supra, at 733.
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