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BEFORE: McANULTY AND SCHRODER, JUDGES; HUDDLESTON, SENI OR
JUDGE. !

SCHRCDER, JUDGE: Susan McCrobie (“Susan”) appeals froma
judgrment of the Hardin Grcuit Court wherein a jury found in

favor of Barbara Anderson (“Barbara”) on Susan’s claimfor abuse

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignnent
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution and Ky. Rev. Stat. (KRS) 21.580.



of process. On appeal, Susan asserts that the trial court
shoul d have directed a verdict in her favor on the abuse of
process claimand erred by allowi ng Barbara' s attorney to
testify during the trial of this issue. Having reviewed the
record, the argunents presented by these parties and the
applicable law, we reject Susan’s assertions and affirmthe
j udgnment of the trial court.

This case has its roots in an alleged affair between
Bar bara and Susan’s husband, Harry McCrobie (“Harry”), that
turned sour. Harry clains that he had an extramarital affair
with Barbara and that the relationship ended bitterly in 1998.
Bar bara deni es that she had an affair with Harry. Harry cl ai ned
t hat Barbara, wth the assistance of her husband, Chester, and
Bar bara’ s nother, Wanda Scott, filed several crimnal charges
against himin Hardin County. The first set of charges,
har assi ng comruni cations, was filed on May 3, 1999, and
di sm ssed with prejudice on August 4, 1999. The second set of
m sdeneanor charges was filed May 5, 1999, and these charges
were ultimately dism ssed with prejudice. A third set of
charges, two counts of harassing communi cations, was filed
August 25, 1999. These charges proceeded to a jury trial,
wherein Harry was found not guilty. Two felony charges of
intimdating a wwtness were filed after Harry' s acquittal, but

the Hardin County grand jury failed to return an indictment on



t hese charges. The charges of intimdating a witness were
eventual ly dism ssed with prejudice. Finally, Scott brought a
harassment charge in Bullitt County that appears to have been
di sm ssed without prejudice and with instructions to Harry to
stay away from Scott and her famly. Utimtely this charge was
nodi fied to a dismssal with prejudice.

After all of the crimnal charges had been di sm ssed,
Harry filed a civil conpl aint agai nst Barbara, Chester, and
Scott alleging malicious prosecution and outrage. On Cctober
23, 2000, Susan filed a separate conpl ai nt agai nst Barbara and
Scott alleging that Barbara and Scott intentionally engaged in
an outrageous course of conduct towards her. In her conplaint,
Susan al |l eged that Barbara and Scott verbally abused her,
prevented her fromgetting into her vehicle on one occasion,
foll owed her around Elizabethtown for no reason, and engaged in
of fensi ve gestures towards her. After filing her conplaint,
Susan filed a crimnal harassnent charge agai nst Bar bar a.
Eventual |y, Barbara and Scott answered the civil conplaints and
filed a counterclai magai nst Susan for abuse of process and
wrongful use of civil proceedings.

In April 2001, Harry and Susan’s civil clains
proceeded to a jury trial. The counterclaimwas not tried at
this time. The jury found that the Andersons and Scott were

liable to Harry for malicious prosecution and i nposed $4, 650. 00



in conpensatory damages and $1,000.00 in punitive damages.? The
Ander sons and Scott appealed the jury's verdict to this Court.
In an unpublished opinion rendered August 9, 2002, a panel of
this Court affirmed the judgnent agai nst the Andersons, but
reversed the judgnment against Scott.® Concerning Susan’s claim
the jury found for Barbara and Scott. At this point, the
crimnal harassnment charge filed by Susan agai nst Barbara and
Bar bara and Scott’s counterclai magai nst Susan were pendi ng.
Sonetine after the conclusion of the April 2001 trial,
t he Andersons and Scott authorized their trial counsel, C. M ke
Moulton, to attenpt to settle this matter with the MCrobies.
Moul ton contacted the McCrobies” attorney, James Kelly, and
verbally proposed an offer of settlenent. Moulton’s proposed
settl enent offer provided that Barbara and Scott woul d agree to
di smiss their counterclai magainst Susan in exchange for Harry
agreeing to vacate the judgnent he obtai ned agai nst the
Ander sons and Scott and Susan requesting the dism ssal of the
harassnment charge against Barbara. Additionally, Multon's

proposal also required the parties to agree in witing to not

2 The jury apportioned liability as follows: 80%to Barbara; 10%to Chester;

and 10%to Scott.
3 The judgnent against Scott was reversed because the record reveal ed that
the crimnal charges Scott filed against Harry in Bullitt County were

di sm ssed by conprom se of the accused. Accordingly, a panel of this Court
held that Harry failed to satisfy the requirements of Raine v. Drasin, Ky.
621 S.W2d 895, 899 (1981) and Broaddus v. Canpbell, Ky. App., 911 S . w2d 281
(1995), that the proceedings at issue were termnated in his favor. Anderson
v. McCrobie, No. 2001-CA-001227-MR. The Kentucky Suprene Court denied

di scretionary review on June 4, 2003.




pursue any and all future crimnal or civil actions against each
ot her that could have been brought prior to the signing of the
agreenent. Receiving no response fromKelly concerning his
proposal, Muwulton forwarded a letter, dated May 8, 2001, to
Kelly making the sane offer. Kelly, on behalf of the MOCrobies,
rejected this settlenent offer on May 17, 2001. As a result of
this rejection, the Andersons and Scott filed their appeal from
Harry’ s judgnment, Barbara proceeded to trial on the harassnent
charge, and Barbara and Scott pursued their counterclai magai nst
Susan. 4

On Septenber 20, 2001, a jury returned a not guilty
verdict in Barbara' s crimnal harassnment trial. At the
conclusion of the crimnal trial, Multon forwarded anot her
letter®> to Kelly reviving the earlier offer to settle the
out standing civil proceedings between the parties. This letter
provided in pertinent part as foll ows:

Since the issues involved in the crimna

trial were the issues involved in M. [sic]

McCrobie’ s civil conplaint, | wll be filing

a notion to anmend the counterclaimin the

pending civil matter. However, before

proceeding with that notion, and before

spending time and noney on depositions in
the pending civil case, | would Iike to once

4 I'n August 2001, Barbara and Scott amended their counterclaimto include a

cl ai m agai nst Susan for malicious prosecution. This claimstemed fromthe
jury verdict in favor of Barbara and Scott in Susan’s civil claim against

t hem

5 Moul ton’s second letter, incorrectly dated March 14, 2001, was sent to
Kelly on Septenber 24, 2001.



again see if it is possible to resolve this
matter. The settlement offer previously
made and rejected is once agai n being

of fered. That settlement offer is that the
judgnment in the initial case be invalidated
and all current and civil appellate actions
be dism ssed. Additionally, all parties
will enter into an agreenent foregoing the
right to file any civil or crimnal action
that coul d be brought between the parties,
real or imagined, concerning incidents
occurring prior to date of the agreenent.
Hopeful ly, at that point, all ties between
the parties will be severed and they can get
on with there [sic] respective |ives.

On Cctober 1, 2002, in response to this settlenent
offer, Harry and Susan filed a new conpl aint agai nst the
Ander sons and Scott for abuse of process. |In nunerica
par agr aphs four (4) and five (5) of that conplaint, the
McCr obi es al | ege:

4. That the Defendants, through their
attorney, have threatened that unless
the Plaintiff, Susan McCrobie, drop
[sic] her crimnal conplaint and the
Plaintiff, Harry McCrobie, gives up his
Judgnent for noney agai nst the
Def endants, then the Defendants, Barbara
Ander son and Wanda Scott, would conti nue
prosecuting their Counterclaimfor abuse
of process and would also file an
addi ti onal cause of action for malicious
prosecution through anmendnent of their
Count ercl ai m agai nst the Plaintiff,
Susan McCrobie, and that these threats
were made in the presence of others and
have now been carried out and the
Def endants are actively proceeding with
these clainms in order to force the
Plaintiffs to settle on their terns.



5. That the continuation of the origina
Countercl aimfor abuse of process and
t he Anended Counterclaimalleging the
new of fense of malicious prosecution
constitute wongful use of the process
of this Court, as the notive is to force
the Plaintiffs to stop pursuing | aw ul
remedi es, and that because of the
wr ongf ul conduct of the Defendants, the
Plaintiffs will have to enpl oyee [sic]
an attorney to defend these actions and
will suffer enptional distress and
mental suffering.

In response, Barbara filed a second anended
counterclaimon QOctober 9, 2001, adding a claimof nalicious
prosecution. This cause of action stemred fromthe not guilty
verdi ct Barbara received fromthe jury at her crimna
harassnment trial . Thereafter, the McCrobi es anended their
conplaint to include an allegation that the Andersons and Scott
were abusing civil process by appealing the judgnent Harry
obtained as a result of the April 2001 trial in an effort to
pressure Harry into vacating his award. U timtely, the trial
court granted sunmary judgnent to these appellees on Harry’s
conpl aint for abuse of process and permtted the remaining
claims to proceed to trial. The trial court, however, ordered
this trial bifurcated after determ ning that Multon woul d need
to testify in the phase of the trial enconpassing Susan’s claim

for abuse of civil process on Barbara s behalf concerning the

noti ves behind his settlenent offer



On June 17, 2002, a bifurcated jury trial commenced on
the issues outstanding in this matter. The first portion of the
trial concerned only Barbara and Scott’s counterclai magai nst
Susan for malicious prosecution and wongful use of a civil
proceeding. After hearing the evidence, the jury returned a
verdict for Barbara and Scott, but awarded no damages. During
t he second portion of the trial, the jury heard evi dence and
consi dered Susan’s abuse of process clai magai nst Barbara.
Utimately, the jury rejected Susan’s claimby returning a
verdict in Barbara's favor. This appeal foll owed.

On appeal, Susan first argues that the trial court
erred by failing to direct a verdict in her favor on her abuse
of process cl ai magai nst Barbara. W disagree.

When a notion for directed verdict is made, “the tria
court nust consider the evidence in its strongest light in favor
of the party agai nst whomthe notion was made and rust give him
t he advantage of every fair and reasonable intendnent that the

evidence can justify.” Lovins v. Napier, Ky., 814 S . W2d 921,

922 (1991). A directed verdict is appropriate only when,
“drawing all inferences in favor of the nonnoving party, a
reasonable jury could only conclude that the noving party was

entitled to a verdict.” Buchholtz v. Dugan, Ky. App., 977

S.W2d 24, 26 (1998). The trial court cannot grant a notion for

directed verdict “unless there is a conplete absence of proof on



a material issue in the action, or if no disputed issue of fact
exi sts upon which reasonable nen could differ.” Taylor v.
Kennedy, Ky. App., 700 S.W2d 415, 416 (1985). “On appeal, the
appel l ate court considers the evidence in the sanme |ight.”
Lovins, 814 S.W2d at 922.

The tort of abuse of process involves “the irregular

or wongful enploynent of a judicial proceeding.” Bonnie Braes

Farms, Inc. v. Robinson, Ky. App., 598 S.W2d 765, 766 (1980)

(citations omtted). The essential elenents of an action for
abuse of process include an ulterior purpose and a willful act
in the use of the process not proper in the regular conduct of a

proceedi ng. Sinpson v. Laytart, Ky., 962 S.W2d 392, 394

(1998). Abuse of process consists sinply of “the enploynent of
| egal process for sone other purpose other than that which it

was intended by the lawto effect.” Raine v. Drasin, Ky., 621

S.W2d 895, 902 (1981); Flynn v. Songer, Ky., 399 S.W2d 491

(1966). Accordingly, in order for an abuse of process claimto
be viable, sonme definite act or threat not authorized by the
process, or ained at an objective not legitinate in the use of
the process is required. Id. There exists no liability where
t he def endant has done nothing nore than carry out the process

to its authorized conclusion, even though with bad intentions.

Id., at 394-395 (citing W Prosser, Handbook of the Law of

Torts, Section 121 (4'" ed. 1971)).




Looking at the record in this case, we cannot say that
the jury’s verdict is so palpably or flagrantly against the
evidence as to nerit a reversal. The record reveals that
Bar bara was only pursuing the | egal renedies available to her
after Susan rejected the offer to resolve this matter.

Bar bara’ s countercl ai m agai nst Susan for abuse of process and
wrongful use of civil proceedi ngs possessed nerit after a jury
determ ned that Barbara and her nother did not engage in

out rageous conduct toward Susan. Moreover, Barbara' s claimfor
mal i ci ous prosecuti on becane viable after Barbara was acquitted
of the crimnal harassnment charges that Susan had pressed

agai nst her. After Barbara's offer of conprom se was rejected,
Barbara sinply carried out these two clains agai nst Susan to an
aut hori zed conclusion. Wile Barbara nay have possessed bad
intentions in prosecuting her counterclai ns agai nst Susan, there
is no indication fromthe record that Barbara had an ulterior
purpose in filing her counterclains or that these clains were

i nproper. Thus, we believe that the circuit court appropriately
deni ed Susan’s notion for a directed verdict because the

evi dence clearly established that Barbara did not abuse the
judicial process by enploying | egally sanctioned process to
resol ve her clai ns agai nst Susan.

Next, Susan argues that the trial court erred by

all owing Barbara’s trial counsel on the counterclaimissues, C

10



M ke Moulton, to testify as a witness at the portion of the
trial that dealt solely with Susan’s claimfor abuse of process.

Susan asserts that Kentucky |aw does not permt a
lawer to testify in favor of a party whom he represents.
I ndeed, this long-standing principle is espoused in Rule 3.7 of
the Kentucky Rules of Professional Conduct (Suprene Court Rule
3.130):

(a) A lawer shall not act as an advocate at

trial in which the lawer is likely to be a

necessary W tness except where:

(1) The testinony relates to an
uncont est ed i ssue;

(2) The testinony relates to the
nature and val ue of |egal services
rendered in the case; or

(3) Disqualification of the | awyer
woul d work a substantial hardship on
the client.

The comentary to Rule 3.7 understands the
difficulties a trial court endures when confronted with a
situation wherein an attorney who represents one of the parties
at trial may be required to testify concerning a particular
i ssue:

[1] Conbining the roles of advocate

and wi tness can prejudice the opposing party

and can involve a conflict of interest

bet ween | awyer and client.

[2] The opposing party has proper

obj ecti on where the conbination of roles my
prejudice that party’s rights in the

11



[itigation. A witness is required to

testify on the basis of personal know edge,

whil e an advocate is expected to explain and

comment on evidence given by others. It may

not be clear whether a statenent by an

advocat e-w tness shoul d be taken as proof or

as an anal ysis of the proof.

SCR 3.130-3.7, Comment (1), (2).

A review of the record reveals that Multon’s
testinmony concerning his efforts to settle all pending
l[itigation on behalf of the Andersons and Scott did not violate
Rule 3.7. First, there is no indication that the rol es of
advocate and witness were conbined during the trial of Susan’s
clai mfor abuse of process. In fact, the trial of Susan’s claim
was bifurcated fromthe trial of Barbara’ s counterclains, wth
the counterclains tried first, after the trial court |earned
that Moulton would be required to testify since his offer was
the central conponent of Susan’s abuse of process claim In
bi furcating the trial, the trial court prohibited attorney
Moul ton from acting as Barbara’s advocate during the trial of
Susan’s clains and, during that portion of the trial, Multon
di d not present evidence to the jury on Barbara’ s behal f or nake
argunments to the jury explaining or conmenting on the evidence
presented therein. In fact, another attorney, Lyn Taylor Long,
6

represented Barbara during this portion of the bifurcated trial.

Since attorney Muulton did not act as Barbara’ s advocate during

6 Lyn Taylor Long is Moulton's | aw partner.

12



the trial of Susan’s abuse of process claim we cannot say that
the trial court erred or permtted Muulton to violate the
Kent ucky Rul es of Professional Conduct.

Mor eover, the record reveals that, prior to the
begi nning of the bifurcated trial containing only Susan’s abuse
of process claim the trial court adnonished the jury that
Moulton was testifying |like any other witness and that the jury
was not to give Multon's testinony any additional weight even
t hough Moulton represented Barbara during the first portion of
the trial. This adnonition was designed to ensure that the jury
di d not confuse Moulton’s roles as an advocate in one part of
the trial and as a necessary witness during the second part.
Absent any evidence to the contrary, the trial court’s
adnonition to the jury concerning Multon s testinony cured any

prejudi ce that m ght have resulted during trial. See King v.

Grecco, Ky. App., 111 S.W3d 877, 884 (2002). Accordingly, we
deem Susan’s argunents concerning this issue to be totally
lacking in nerit.

For the aforenentioned reasons, the judgnent of the
Hardin Crcuit Court is affirned.

McANULTY, JUDGE, CONCURS.

HUDDLESTON, SENI OR JUDGE, CONCURS | N RESULT ONLY.
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BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:

Douglas E. Mller C. M ke Multon
Radcl i ff, Kentucky El i zabet ht own, Kent ucky
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