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McANULTY, JUDGE: This is a child support case in which Vada
Endi cott Martin (Vada) appeals fromthe Floyd Circuit Court’s
order denying her notion to alter, anend or vacate the court’s
previ ous order determ ning her nonthly child support obligation
and arrearage paynents for her three mnor children. On appeal,
Martin argues that Kentucky' s inclusion of Supplenental Security

Incone (SSI) in determ ning her child support obligation is



contrary to federal Iaw and is unconstitutional. Because we

find this case indistinguishable from Coommonweal th of Kentucky,

ex rel. Morris v. Mrris, Ky., 984 S.W2d 840 (1998), in which

t he Kentucky Supreme Court held that the inclusion of SSI
benefits in the income conputation for calculation of child
support paynments is not in conflict wwth a federal anti-
attachnment statute relating to SSI benefits, we affirm

Vada and her former husband, Janes Endicott (Janes),
have three mnor children. The children reside wth Janes. On
January 10, 2000, the circuit court ordered Vada to pay nonthly
child support according to the Kentucky child support
gui delines. On February 8, 2000, Vada filed a notion to
reconsi der child support on the grounds that she was di sabl ed
and currently had a claimfor SSI disability benefits pending
with the Social Security Administration. After hearing the
notion to reconsider, the circuit court |owered Vada' s nonthly
child support paynent from $278.46 to $200; however, it also
granted judgnment to Janmes in the anopunt of $988.21 for child
support arrearages accrued through January 31, 2000. Prior to
the entry of the court’s order reducing child support, Vada was
arrested for flagrant non-support for persistently failing to
provi de support.

On March 31, 2000, the Social Security Adm nistration

(Adm ni stration) found that Vada had mld nental retardation, a
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dyst hym c di sorder and a hearing deficit in the left ear. The
Adm nistration ultimately deci ded that Vada was di sabl ed under
t he applicable sections of the Social Security Act. Based on
Vada's disability, limted incone and inpending recei pt of SSI
paynents, Vada filed a notion to alter, anmend or vacate or grant
her relief fromher nmonthly child support obligation of $200.
Vada asked the court to set her child support obligation at $60
per nmonth, the mninmm paynent under KRS 403.212(d). In an
order entered April 24, 2000, the court granted Vada’'s notion in
part; however, it set her nonthly child support obligation at
$166. 46 per nonth, retroactive to October 15, 1999. This anpunt
was based on Vada’'s SSI paynents of $500 per nonth.

On March 19, 2002, the Conmonweal th of Kentucky,
Cabinet for Famlies and Children (Cabinet), filed a notion for
an arrearage judgnment in the anount of $1,103.94. On April 12,
2002, the donestic relations conm ssioner recommended judgnent
in the amount of $1,170.40, representing child support
arrearages owed by Vada through March 30, 2002. The
comni ssi oner further reconmended that Vada pay $40 a nonth in
addition to her regular child support anpbunt of $166.46. At
this point, Vada’s nonthly SSI paynents total ed $545. Vada
filed exceptions to the conmm ssioner’s recomendati ons, which

the circuit court later overruled. The court adopted the



commi ssioner’s recomrendation as to nonthly child support and
arrearage paynents.

Vada filed a notion to alter, anend or vacate the
court’s order establishing her child support obligations. The
circuit court denied Vada's notion in an order entered August
14, 2002, precipitating this appeal.

On appeal, Vada' s fundanental argunent is that federa
preenption bars enforcenment of orders requiring paynent of child
support from SSI benefits. |In other words, Vada argues that
Kent ucky’s inclusion of SSI as incone for determning child
support obligations is unconstitutional under existing federa
statutes. In addition, Vada argues that the exclusion of SSI as
a nmeans-tested public assistance program under Kentucky | aw,

t hereby including SSI paynents in the cal cul ation of gross
income for child support purposes, is contrary to federal |aw
and basic | ogic.

Whet her federal |aw preenpts enforcenent of child
support orders requiring paynent of child support from SS|
benefits is a question of law. Accordingly, our reviewis de

novo. See GIE Mbilnet of Chio v. Johnson, 111 F.3d 469, 475

(6'" Gir. 1997).
We begin by setting out the federal and Kentucky
statutes that Vada clains are at issue. The first is 42 U. S.C

§ 407(a):



The right of any person to any future
paynment under this subchapter shall not be
transferable or assignable, at law or in
equity, and none of the noneys paid or
payabl e or rights existing under this
subchapter shall be subject to execution,

| evy, attachment, garni shnent, or other

| egal process, or to the operation of any
bankruptcy or insolvency | aw.

Vada cl ains that KRS 403.212(2)(b), the Kentucky
statute that |lists the sources of incone to be included in the
child support calculation, is in conflict with 42 U S.C. 8§
407(a). KRS 403.212(2)(b) is as follows:

"G oss incone" includes incone fromany source,
except as excluded in this subsection, and
includes but is not limted to incone from

sal ari es, wages, retirenent and pension funds,
commi ssi ons, bonuses, dividends, severance pay,
pensi ons, interest, trust incone, annuities,
capital gains, Social Security benefits, workers'
conpensati on benefits, unenpl oynent insurance
benefits, disability insurance benefits,

Suppl emrental Security Income (SSI), gifts,
prizes, and alinony or maintenance received.
Specifically excluded are benefits received from
neans-tested public assistance prograns,
including but not limted to public assistance as
defined under Title IV-A of the Federal Soci al
Security Act, and food stanps.

(enphasi s added).

In Morris, 984 S.W2d at 840, the Kentucky Suprene
Court granted discretionary review to deci de whet her KRS
403.212(2)(b) was in conflict with 42 U S.C. § 407(a). 1In
setting out the issue, the Mrris court noted that “[i]f KRS

403. 212(2) (b) indeed conflicts with the federal statute, then



the SSI provision of the state statute nust yield by virtue of
the Supremacy Clause of the United States Constitution.” |d.
(citing U S. CONST. Art. VI, § 2).

After considering the statutory provisions and goal s
of the SSI program the Kentucky Suprene Court held that “the
‘legal process’ referred toin 42 U S.C. § 407(a) is of the
nature of a garnishment order directed towards a governnental

entity.” 1d. at 841 (citing 42 U.S.C. § 659 for definition of

“l egal process”); see also Wiitnore v. Kenney, Pa. Super., 626

A 2d 1180, 1184 (1993) (enphasizing that 42 U.S.C. 8§ 659 does
not refer to any |l egal process, but “any wit, order, summons,
or other simlar process in the nature of garnishnent . . .7).
Moreover, the Morris court considered the fact that “nothing in
KRS 403. 212(2)(b) subjects SSI benefits to execution, |evy,
attachnment, garnishnment, or any simlar involuntary transfer.”
Because the Kentucky statute nerely allowed the court to include
SSI benefits in the cal culation, the court concluded that there
is no direct conflict between the state and the federa
statutes. See id. at 841-42.

In this appeal, Vada argues that her case is
di stingui shable from Mrris because Mirris was a narrow deci sion
primarily based on the fact that the father had never been
subjected to any type of enforcenent action such as contenpt or

garnishment. 1d. at 842. In this case, prior to her receipt of



SSI paynents, Vada was arrested for flagrant non-support.
Mor eover, Vada all eges that the Cabinet continuously argues that
contenpt and crimnal actions agai nst Vada are appropriate
renedies in the event she fails to nmake child support payments
in the future. Vada asserts that such neasures effectuated
t hrough the | egal systemare exactly the types of involuntary
transfers that 42 U S.C. § 407(a) prohibits. 1In partia
support, Vada cites Justice Stephens’ dissent in Mrris, in
whi ch Justices Cooper and Stunbo joined. See id. at 842-47.

In addition to the dissenting opinion in Mrris, Vada
cites cases fromother jurisdictions that have consi dered the

issues raised in this appeal. See Davis v. Ofice of Child

Support Enforcenment, Ark., 20 S.W3d 273 (2000) (Arnold, C. J.

di ssenting) (holding that “federal |aw does prohibit state court
ordered chil d-support paynents exclusively from SSI benefits”);

Becker County Human Services v. Peppel, Mnn. App., 493 N W2d

573 (1992) (interpreting “legal process” broadly to include
contenpt proceedi ngs and “hol ding that federal |aw precludes
requiring SSI recipients to use their benefits for child

support”); Tennessee Dept. O Human Services, ex rel. Young v.

Young, Tenn., 802 S.W2d 594 (1990) (holding Tennessee state
court’s garni shnment of SSI check through the Social Security
Adm ni stration was preenpted by applicable federal statutes

prohi biting SSI paynments from being subject to | egal process).
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Wiile there may be support for Vada's argunments in other
jurisdictions, a mpjority of the Kentucky Suprene Court has held
t hat KRS 403.212(2)(b) and 42 U S.C. 8§ 407(a) are not in
conflict. In so concluding, the court reasoned that “[t]he
patent intent of this statute [42 U S.C. 8§ 407(a)] is to
prohibit creditors fromasserting clains upon SSI funds that

t ake precedence over the SSI recipient's rights to such funds.”
Morris at 841.

More inportantly for the purposes of this appeal, the
Morris majority held that “the ‘legal process’ referred to in 42
U S.C 8§ 407(a) is of the nature of a garni shnent order directed
towards a governnmental entity.” 1d. at 841. In other words,
contenpt is not |egal process under the statute. Mbdreover, the
court has issued no garni shnent orders toward a gover nment
entity in this case. |In short, this case cannot be
di stingui shed fromMorris.

W nove to Vada' s second argunent that the exclusion
of SSI as a neans tested public assistance program under KRS
403. 212(2)(b), thereby including SSI paynents in the cal cul ation
of gross income for child support purposes, is contrary to
federal |aw and basic logic. As discussed above, our Suprene
Court has concl uded that no preenption by the federal SSI
program prevents a trial court fromdirecting a parent, whose

sol e source of inconme is SSI benefits, to pay child support.



Vada believes it is illogical to include SSI paynents
in the calculation of gross incone when it is a neans-tested
public assistance program and KRS 403.212(2)(b) specifically
excl udes benefits received from neans-tested public assistance
prograns as gross incone. However, Vada may spend her SSI
paynents anyway she chooses, even if they are federal funds
designed solely for her benefit. That she does not believe
t hese funds shoul d be considered as her inconme for support of
her three children is illogical to us.

Wiile the equities of Vada's circunstances may have
al l owed for an adjustnent of the guideline award under KRS
403. 211, we are sinply unable to distinguish this case from
Morris. As an internedi ate appellate court, we are duty-bound
to defer to principles well established in Kentucky case | aw.

See Fisher v. Kentucky Unenpl oynent Ins. Comin, Ky. App., 880

S.W2d 891, 892 (1994). “Whatever our view of the advisability
of the policy set out in that precedent, we are precluded from
sinply choosing not to followthe law.” Id.

The judgnent of the Floyd Gircuit Court is affirned.
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