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BEFORE: BARBER, DYCHE, AND McANULTY, JUDGES.

BARBER, JUDGE: Appellant Mark Jarvis appeals froman attenpt by
t he Commonweal th to prosecute himin a case dism ssed with
prejudi ce nore than a year before a second, identical indictnent
was filed. Jarvis appeals froma second order of the tria
court, entered after the new indictnent, retroactively asserting
that the earlier dismssal was “wthout prejudice.” W find
that the earlier dismssal was made with prejudice and that the

| ater order does not affect the earlier dismssal. For this



reason, the attenpt by the Conmonwealth to re-indict Jarvis for
the sane offense is barred by | aw

Jarvis was indicted in April 2000 for failure to make
requi red disposition of over $300. On Decenber 21, 2000,
di scovery orders were entered by the circuit court. The
Commonweal th failed to provide requested discovery within thirty
days in accordance with the trial court’s orders. On May 29,
2001, Jarvis noved to dism ss the indictnment due to the
Commonweal th’ s ongoi ng refusal to provide discovery responses.
The trial judge sustained Jarvis’ notion to dismss fromthe
bench, and so noted on the court docket sheet.

On June 12, 2001, the trial court entered a witten
order. This Order states in its entirety:

This matter having cone before the Court on the

Def endant’s Motion to Dismiss, this matter having

been di sm ssed on 5 June, 2001,

IT 1S HEREBY ORDERED that the bail bond posted with

the Carter Grcuit Court Clerk in the above-styled

action shall be released forthwith. The Carter

Crcuit Court Clerk is to pay $7,500.00 of said bond

to Hon. Mchael R Canpbell pursuant to the

Assi gnnent of Bond filed on 21 August, 2000.

The order was served on all parties. The order
fulfills the requirenents of CR 54.01 holding that a fina

j udgnent is a witten order of a court adjudicating a
claimor clains in an action or proceeding.” The Conmonweal th

did not object to the dism ssal or appeal fromthe order stating



that the action had been di sm ssed. The order of dism ssa
therefore becane final and binding as a matter of |law. Hicks v.

Commonweal th, Ky., 869 S.W2d 35, 38 (1994).

In April, 2002, approximately a year after the
di sm ssal of the action, Jarvis was indicted for the sane
of fense based on the sanme facts underlying the earlier
indictnent. Jarvis made a notion to dism ss the second
i ndi ctment because the earlier indictment had not been di sm ssed
W t hout prejudice. The trial court denied the notion to
dism ss, and entered a new witten order stating, in pertinent
part, “this Indictnment [00-CR-00030] is hereby DI SM SSED wi t hout
prejudi ce, the Grand Jury having indicted defendant in Carter
Crcuit Court Indictnment Nunber 02-CR-00040."

Jarvis argues that the trial court’s dismssal of the
action fromthe bench on June 4, 2001, coupled with the witten
order entered June 12, 2001, was a final adjudication upon the
merits and that any attenpt to re-indict himfor the sane
offense is barred by law. The Commonweal th adm ts that pursuant
to CR 41.02(3) “a dismssal under this Rule, and any di sm ssa
not provided for in Rule 41 . . . operates as an adjudication
upon the nerits.” Jarvis asserts that the trial court’s
notati on on the docket sheet coupled with the June 12, 2001,
Order constitute the witten order of dismssal required by |aw

An order of dism ssal “nmust be construed as being with prejudice
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unless it says otherwise.” Comonwealth v. H cks, Ky., 869

S.W2d 35, 38 (1994). For this reason, the trial court’s order
of June 12, 2001, nust be held to have been a dism ssal wth
prej udi ce.

Jarvis argues that the trial court’s Septenber, 2002,
witten order, entered fifteen nonths after the dism ssal, was
untinely and of no effect. In the Septenber, 2002 order, the
trial court attenpted to retroactively change the earlier
dismssal with prejudice to a dism ssal w thout prejudice. W
find that this attenpt was ineffective and does not operate to
alter the earlier dismssal with prejudice.

The Commonweal th argues that the court’s ora
statements sustaining the notion to dismss, and the notation on
the court’s calendar stating that the action was di sm ssed, were
not final or appeal able and cannot operate as a fina
adj udi cation on the nmerits. The Commonweal th argues that “the
fact that the parties had actual notice or were aware that the
appellant’s notion to dism ss was sustained is irrelevant” and
asserts that the docket sheet cannot serve as a witten order of
di smssal. The Conmonwealth fails to address the witten order
of June 12, 2001, which states clearly that the action had been
dism ssed. W hold that the witten order dism ssing the action
is clear on its face, and is binding and valid because it was

not appeal ed.



The Conmonweal th asserts that the trial court’s
Septenber, 2002 order, entered fifteen nonths after the
di sm ssal, was a perm ssible correction of a clerical error. As
Jarvis shows this Court, there is nothing in the order or the
record to indicate that the trial court believed it was
correcting a clerical error. Wthout such a show ng, a claim of
clerical error cannot be made in this case. W find that there
is no support in the record for the Comonweal th’s assertion.

Finally, the Commonweal th argues that Jarvis cannot
cl ai m doubl e jeopardy or res judicata barring prosecution on the
second indictnment. The Commonweal th argues that a finding that
the earlier indictnment was dism ssed with prejudi ce does not bar
prosecution on the second indictnment for the sanme offense.
Kentucky | aw holds that a dism ssal with prejudice operates to
precl ude anot her action on the sane matter, regardl ess of the

reason for the dismssal. Polk v. Wnsatt, Ky. App., 689 S. W2d

363, 365 (1985). Res judicata bars the attenpt to re-indict
Jarvis for the sane offense based on the sane facts. For this
reason, we find that Jarvis’ notion to dismss the second

i ndi ctment was i nproperly denied, and that the attenpted
revision of the earlier order of dismssal was ineffective and
void. For the foregoing reasons, we reverse the trial court’s
order permtting Jarvis to be reindicted.

ALL CONCUR
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