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BEFORE: BARBER, GUI DUGLI AND PAI SLEY, JUDGES.

QU DUG.I, JUDGE. Hot mi x Asphal t Equi pnment Conpany, d/b/a

Loui sville Dryer Conpany and d/b/a Stansteel Asphalt Pl ant
Products (hereinafter “Hotm x”) appeal the Novenber 18, 2002,
order entered by the Jefferson Crcuit Court dismssing its
action against Reliable Asphalt Products, Inc., Reliable
Asphalt, L.L.C, (hereinafter “RAP") and John M Reiter
(hereinafter “Reiter”).? The order disnissing the original
action also rendered Hotm x’s notion for a tenporary injunction

pursuant to CR 65.04 noot. W affirm

! Hotmix filed its notice of appeal in case No. 2002- CA-002289- MR on Cct ober
31, 2002, following the Jefferson Circuit Court order dated October 9, 2002.
However, the record indicates the order was not “entered” until Novenber 18,
2002. Hotmx filed a subsequent notice of appeal on Decenber 13, 2002 (case
nunber 2002- CA- 002558-MR), to renpbve any argunment that the first appeal was
premature or taken froma non-final order. Both appeals (which essentially
are only one appeal) w Il be addressed herein.
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Hotm x had filed its conplaint for injunctive relief
and damages agai nst RAP and Reiter on June 7, 2002.2 On June 12,
2002, Hotm x filed its notion for issuance of a tenporary
injunction. Following |imted discovery and the taking of
several depositions, a hearing on the notion for tenporary
i njunction was held on Septenber 5 and 6, 2002. At that tine,
Appel | ees raised the issue that Hotm x was not the proper party
to pursue this action, but rather that ContractorsHeaven.com
Inc. (hereinafter “ContractorsHeaven”) was the actual owner of
the property rights in question. Followi ng the hearing, the
Jefferson CGircuit Court determ ned that based upon the “License
Agreenment” between ContractorsHeaven and Hotm x that
Contract orsHeaven was, in fact, the real party in interest and
that Hotm x was not the proper party to bring this action
agai nst RAP and Reiter. As such, the circuit court dism ssed
t he conpl aint and found the notion for injunctive relief to be
nmoot. This appeal followed.

In that Jefferson Grcuit Court Judge Thomas J.
Knopf's Findings of Fact, Conclusions of Law, and O der
t hor oughly and conci sely address the facts of the case and the
i ssue raised by Hotm x, we adopt his order as our own as

foll ows:

2 The original conplaint named only Reiter and Reliable Asphalt Products, Inc.
Subsequently, on July 3, 2002, Hotmi x filed an amended conplaint to nane

Rel i abl e Asphalt, L.L.C. as a party. RAP is the successor to Reliable
Asphalt, L.L.C



FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND
ORDER

This matter canme before the Court on
Septenber 5 and 6, 2002, for a hearing on a
noti on brought by Plaintiff, Hotm x Asphalt
Equi pnrent Conpany d/b/a Louisville Dryer
Conmpany and d/b/a Stansteel Asphalt Pl ant
Products (“Hotm x”), for a tenporary
i njunction pursuant to CR 65. 04.

BACKGROUND SUMVARY

In May of 1993, John M Reiter began to
wor k for GenTec Equi pnment Conpany (“GenTec”)
as a drafter until January of 2000. After
that, he did sone part-tinme contract work
for GenTec and others out of his honme. In
May of 2000, M. Reiter went to work for
Loui sville Dryer Conmpany (“LDC’). On June
7, 2000, he signed a nonconpetition and
confidentiality agreenent wth LDC

I n August of 2000, LDC was nerged into
GenTec, with GenTec being the surviving
corporation. Both of these corporations,
anmong ot hers, were owned by Leonard A
Loesch. I n Decenber of 2000, GenTec began
to have financial difficulties. Its
creditor, Bank One, Kentucky, NA (*Bank
One”), filed a foreclosure action. At a
public sale, Bank One brought the assets,
which it subsequently sold on Decenber 3,
2001 to ContractorsHeaven.com I nc. (another
corporation owed by M. Loesch). On
January 17, 2002, ContractorsHeaven.com
Inc. entered into a license agreenent with
Hotm x for the right to use certain of its
intellectual property.

On April 19, 2002, M. Reiter was fired
fromhis drafting job for m sappropriating
portions of various GenTec drawi ngs. At the
time he was fired, M. Reiter was allegedly
being paid by Hotm x. On June 7, 2002,
Hotm x filed suit against M. Reiter and
Rel i abl e Asphalt Products, Inc.
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(“Reliable”), seeking injunctive relief and
damages. On June 12, 2002, Hotm x filed a
notion for a tenporary injunction. On
August 13, 2002, Hotm x was given | eave to
amend its conplaint to add Reliable Asphalt,
LLC as a defendant. Reliable Asphalt
Products, Inc. is the successor to Reliable
Asphal t, LLC

A hearing on the notion for a tenporary
i njunction was held on Septenber 5 and 6,
2002. Four witnesses testified at the
hearing: Gary Catlett (engineer enployed by
Hotm x), M. Reiter, Chet Reinle (enployee
of Reliable and former enpl oyee of GenTec
and ContractorsHeaven.com Inc.), and
M chael Mercer (president of Hotmx). On
Sept enber 11, 2002, Hotm x submitted various
authorities to the Court, as did Reliable on
Sept enber 13, 2002.

FI NDI NGS OF FACT

Hotmi x call ed one of its engineers as
its first wwtness. M. Catlett went through
a series of slides (Plaintiff’s Exhibit # 1)
to show that M. Reiter had cut and pasted
portions of GenTec drawi ngs and i ncorporated
theminto drawi ngs he provided to Reliable,
a conpetitor of Hotmx. M. Catlett was
anong a group that went to M. Reiter’s hone
and was given access to his conputer. He
testified that M. Reiter was cooperative
and they took eighty drawi ngs fromhis
house.

M. Reiter was the next witness. He
testified that he drafted drawi ng parts and
conmponents and has a two-year associate
degree in drafting. He agreed that his
signature is on the June 7, 2000
nonconpetition and confidentiality
agreenent, but he does not think that he
read the agreenent before signing it. (See
Plaintiff’s Exhibit # 3). He agreed that he
used sone portions of the drawi ngs he did
for GenTec to make drawi ngs for Reliable.
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He testified that he did thousands of

drawi ngs for GenTec and they all had a
GenTec title block on them He further
stated that no one at Reliable asked himfor
GenTec drawi ngs but just asked himto do
drafting work on a j ob.

The third witness to testify was M.
Reinle. He testified that he originally
started in August of 1998 to work for
GenTec, which subsequently changed into
Cont ract or sHeaven. com Inc., fromwhich he
resigned in April of 2000. In Decenber of
2000, he went to work for Reliable when it
started-up as the one with the technica
knowl edge. He stated that when he received
a job and needed soneone to create a draw ng
he sonetines contacted M. Reiter, who he
knew to be an excellent draftsman. He al so
contacted M. Reiter when Reliabl e needed
some sort of flight drawings (i.e.,
standard, generic type) which he thought M.
Reiter could do fromnenory since he used
them so often or could | ook up in books what
was needed. A fewtinmes, M. Reinle
provided M. Reiter with the necessary
nmeasurenents or he sent M. Reinle out to
neasure. M. Reinle further testified that
he never asked M. Reiter to go to GenTec
and get draw ngs.

It was also M. Reiter’s testinony that
GenTec had drawi ngs of other conpetitors in
the industry. He stated that only a short
time ago, he was at a custonmer site that was
havi ng problens with GenTec equi pnent and
t he customer had a GenTec drawi ng for the
equi pnent .

The | ast witness was M. Mercer, an
attorney and the president of Hotmx. He is
al so an officer of ContractorsHeaven.com
Inc. He testified that the drawi ngs are of
great benefit because it allows the conpany
to imediately respond to a customer. He
stated that a propriety stanp is put on al



drawi ngs and docunents and is recogni zed in
t he trade as ownershi p.

M. Mercer testified that LDC nerged
into GenTec in August of 2000; sone of the
enpl oyees were noved over to Stanstee
Asphalt Plant Products; and in Decenber of
2000, the enpl oyees from GenTec and
St ansteel Asphalt Plant Products were noved
to Hotm x, including M. Reiter. He also
testified that ContractorsHeaven.com Inc.
acquired all the assets of GenTec, including
t he drawi ngs from Bank One, which were
subsequently licensed to Hotm x.
Plaintiff’'s Exhibit #2 included the
i censi ng agreenent, which contains the
follow ng rel evant | anguage:

Thi s License Agreenent
(“Agreenent”) is entered into and
effective as of January 17, 2002,
by and bet ween

Contract orsHeaven.com Inc., a
Kent ucky corporation
(“Licensor”), and Hotm x Asphalt
Equi prrent Conpany, a Kent ucky
corporation (“License”).

Reci t al s:

A. Licensor is the owner of and
has sol e and exclusive rights to
use the following intellectua
property (the “Property”):

“Property” shall nean (i) al

trade nanes, trademarks .., service
mar ks and vari ati ons thereof
utilized by Licensee prior to
Decenber 3, 2001 in conducting its
Louisville Dryer Conpany, First
Thermal Heater and First Thermal
Systens busi nesses (“Busi nesses”),
together with the goodw I |
associated with such trade nanes,
trademar ks and servi ce marks and

t he Busi nesses.., (ii) all customner



lists, custonmer files, tel ephone
nunbers, sales and adverti sing
materials, sales records,
l[iterature, technical informtion
trade secrets, process data,
i censes and know how relating to
t he Busi nesses, and (iv) all of
the witten contracts, agreenents,
comm tnments, understandi ngs and
instrunments relating to the
Busi nesses and all books and
records relating to the

Busi nesses.

Agr eenent :

Now, Therefore, the parties hereby
agree as foll ows:

1. Gant of License. Licensor
hereby grants to Licensee a
nonexcl usi ve, non-assi gnabl e, non-
transferabl e, non-sublicensabl e
right and license (“License”) to
use the property during the “Ternt
(as defined in Section 2) in
connection with its business.

5. Scope of License. .Licensee
shal | have no rights with respect
to the Property other than the
limted and specific rights

| i censed hereunder.

8. Ownership. Licensee hereby
confirms Licensor’s ownership of
the Property. Licensee shall not
have any right, title or interest
in the Property, other than the
right to use the Property during
the Termas set forth in this
Agreenent, and not hi ng cont ai ned
herein shall be construed to grant
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or assign to Licensee any
additional right, title or
interest in the property.

9. Protection of the Property.

Li censee shall cooperate fully

wi th Licensor for the purpose of
securing, preserving and
protecting Licensor’s rights in
and to the Property and preventing
any infringenment thereof.

Li censee shall notify Licensor in
witing i mediately of any actua
or potential infringenents or
imtations by others for the
property and of all actual or
potential violations of Licensor’s
rights in and to the Property of
whi ch Li censee has actua

know edge, and Licensor shall have
the sole right to determ ne

whet her any action shall be taken
on account of any such actual or
potential infringenents,
[imtations or violations.

Li censor shall have the sole right
(but not obligation) to commence
or prosecute any demands, clains
or suits related to the Property
inits own nanme and any recovery
shal | belong to the Licensor.
(Enphasis in original).

It was M. Mercer’s testinony that the

i censor (ContractorsHeaven.com 1Inc.)
requested that Hotm x, as |icensee, bring
this lawsuit since M. Reiter was a Hotm x
enpl oyee at the tinme he m sappropriated the
drawi ngs. One Reliable drawi ng was drawn by
M. Reiter in March of 2002. The rest were
drawn in Decenber of 2000.

CONCLUSI ONS COF LAW




The initial argunent presented by M.
Reiter and Reliable is that this | awsuit
seeking a tenporary injunction is being
pursued by the wong plaintiff. They
contend that the |icense agreenent
specifically gives the |icensor
(ContractorsHeaven.com 1Inc.) the sole right
to sue for any infringenent and provides
that any recovery belongs solely to the
licensor. Hotm x argues that it brought the
suit at the request of
Contract or sHeaven. com | nc.

The construction, neaning, and | egal
effect of a witten instrunment are matters
of law for the court. Myrganfield Nationa
Bank v. Dam en Elder & Sons, Ky., 836 S.W2d
893 (1992). The agreenent gives Hotm x a
license to use certain intellectual property
owned by ContractorsHeaven.com Inc. The
agreenment defines said intellectual property
and limts it to three particul ar conpani es:
LDC, First Thermal Heater and First Thernal
Systens. GenTec is not nentioned, even
t hough it was the surviving corporation when
merged with LDC in 2000. The draw ngs at
issue in this suit were drawn by M. Reiter
usi ng portions of GenTec draw ngs.

Even if the agreenent could be
construed to give Hotm x a |icense to use
t he unnenti oned GenTec drawi ngs (if they
sonehow bel onged to the business of LDC
First Thermal Heater, or First Thernal
Systens), all but one of the draw ngs at
i ssue were drawn for Reliable prior to the
effective date of the License Agreenent.
The plain | anguage of the agreenent clearly
expresses that ContractorsHeaven.com | nc.
has the right to bring suit for any
infringenment of the licensed intellectua
property and the recovery from any such
i nfringenment bel ongs solely to
Contract or sHeaven. com | nc.

Consequently, the Court agrees with the
defendants that the clainms of infringenent
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and theft in this lawsuit belong to
Contract orsHeaven.com Inc. and cannot be
brought in the nanme of Hotm x

not wi t hst andi ng any agreenent between the
two to the contrary. (It should be noted
that there is no pending claimin this suit
for breach of M. Reiter’s nonconpetition
and confidentiality agreenent.) G ven that
this action filed by Hotm x nust be

di sm ssed, the request for tenporary
injunctive relief during the pendency of
said action is rendered noot.

Therefore, the Court enters the
followi ng Order:

ORDER

I T 1S HEREBY ORDERED AND ADJUDCED t hat :

(1) the action brought by Plaintiff,
Hot m x, Asphalt Equi pnent Conpany d/b/a
Loui sville Dryer Conmpany and d/b/a Stansteel
Asphalt Pl ant Products, against Defendants
Rel i abl e Asphalt Products, Inc., Reliable
Asphalt, LLC, and John M Reiter, is
DI SM SSED; and

(2) Plaintiff’s notion for a tenporary
i njunction pursuant to CR 65.04 is rendered
MOOT.

Dated this 9'" day of Qctober, 2002.
/'SI Thomas J. Knopf

THOVAS J. KNOPF, JUDGE
Jefferson CGrcuit Court

On appeal, Hotmi x contends that the trial court erred

in dismssing its conplaint. It argues that the testinony of

Mercer clearly presents evidence that ContractorsHeaven

and Hotm x nodified the original agreenent to permt Hotm x to

pursue this action against RAP and Reiter. Wile we agree with
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Hotm x’s contention as set forth in Gass v. Bryant, Ky., 194

S.W2d 390, 391 (1946), that “[a] sinple contract in witing nay
be nodified or rescinded by a subsequent parol agreenent,

al t hough the evidence of such nodification or rescission nust be
cl ear and convincing,” we do not accept its conclusion that
Hotm x therefore is the proper party to bring this action. The
Li cense Agreenent entered between ContractorsHeaven and Hotm x
gives Hotm x the right to use property owned by
ContractorsHeaven. The only interest Hotm x has is in the use
of the property. It has no ownership rights to the property.

Al t hough Hotm x contends it is the real party in
interest in that it will suffer the injury by Appellees’ alleged
action, we find nothing in the aw nor has Hotm x directed us to
any |law which would permt it to, in fact, becone the real party
ininterest. ContractorsHeaven is the owner of the property
rights in question. Wy it has not pursued its ownership rights
or its obligation under the agreenent is unknown and need not be
addressed herein. It may be that Hotm x has a | egal renedy
agai nst ContractorsHeaven for not exercising its rights, but
again, that issue is not before this Court. The only issue
before this Court is whether Hotm x can maintain an action
agai nst RAD or Reiter, and we believe the trial court properly

answered that question in the negative based upon the evidence
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presented, the license agreenent and the |legal rights of the
parties.
For the foregoing reasons, the order of the Jefferson

Circuit Court dismissing the action filed by Hotm x is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEES, RELI ABLE
ASPHALT PRODUCTS, | NC AND
F. Larkin Fore RELI ABLE ASPHALT, L.L.C

Loui sville, KY
Eugene L. Mosl ey
Loui sville, KY

BRI EF FOR APPELLEE, JOHN M
REI TER:

Cheryl E. Bruner

R Kenyon Meyer
Louisville, KY
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