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BEFORE: BAKER, KNOPF, AND TACKETT, JUDGES.
KNOPF, JUDGE: Janmes Martin, Jr., appeals froman order of the
Breckinridge Grcuit Court, entered Septenber 9, 2002,
forfeiting to the Cormonweal th hal f of his $20,000.00 bail bond.
Martin contends that the trial court abused its discretion by
ordering forfeiture of the bond upon insufficient grounds. To
the extent that the forfeiture in this case was excessive, we
agr ee.

In April 2002, Martin was indicted on charges that he

had comm tted incest and rape agai nst his six-year-old daughter.



He was arraigned in May 2002, and bond was set at $20, 000. 00
cash. A few days later Martin and his surety, his father, Janes
Martin Sr., executed the bond. Martin Sr. posted the cash, and
both nmen prom sed that Martin woul d appear for all court
proceedi ngs. Both also agreed to several collateral conditions
of release including one forbidding Martin Jr. from having any
contact with the alleged victim On June 7, 2002, Martin

vi ol ated the no-contact condition. The child s nother brought
the child to Martin Sr.’s hone, where Martin was stayi ng, and
with the nother observing froma distance, Martin visited wth
her. Wen the visit was brought to the court’s attention, the
court revoked Martin's bail and ordered that $10,000.00 of the
bond be forfeited. Martin eventually pled guilty to first-
degree sexual .*?

On appeal, Martin argues that the purpose of a bai
bond is primarily to ensure that the rel eased defendant appears
for court proceedings. Bond forfeiture, he maintains, should be
reserved for cases in which the defendant violates that primary
pur pose and m sses an appearance. Forfeiture is not
appropriate, he contends, when, as in the case, the defendant
has breached one of the collateral conditions of release. He

relies on cases fromother jurisdictions, whose bail statutes

! KRS 510. 110.



differ fromours, and on Johnson v. Commonweal th, ? which did not

construe this state’s then new statutory provisions concerning
bail, but did hold that bail bonds ought not to be forfeited for
reasons not closely related to the bail

As the Commonweal th points out, however, and as the
trial court noted, both KRS 431.545 and RCr 4.42 contenpl ate
bond forfeiture for reasons other than the defendant’s failure
to appear in court. The statute provides in pertinent part that

[i]f a defendant shall willfully fail to
appear or shall willfully fail to conply
with the conditions of his release .
[t]he court may order a forfeiture of the
bai | .

RCr 4.42 (1) provides that

[]f at any tinme follow ng the rel ease of

t he def endant and before the defendant is
required to appear for trial the court is
advi sed of a material change in the

def endant’s circunstances or that the

def endant has not conplied with al

condi tions inposed upon his or her rel ease,
the court having jurisdiction may order the
defendant’s arrest and require the defendant
or the defendant’s surety or sureties to
appear and show cause why the bond shoul d
not be forfeited or the conditions of

rel ease be changed, or both. . . . Wuere the
court is acting on advice that the defendant
has not conplied with all conditions inposed
upon his or her release, the Court shall not
change the conditions of rel ease or order
forfeiture of the bail bond unless it finds
by cl ear and convi nci ng evi dence that the
defendant has willfully violated one of the

2 Ky. App., 551 S.w2d 577 (1977).



conditions of his or her rel ease or that

there is a substantial risk of

nonappear ance.
The CGeneral Assenbly has thus placed Kentucky anong the majority
of jurisdictions which permt bond forfeiture for the violation
of a bail condition other than nonappearance.?®

Thi s does not nean, of course, that forfeiture is
mandated or that it will be appropriate in all cases, no natter
how i nsignificant the violation. It does nean, however, that
the matter is entrusted in the first instance to the discretion
of the trial court and may be reviewed in this Court only for
abuse of that discretion.* The trial court nmust find, as the
provi si ons quoted above enphasi ze, that the violation was
willful. Oher factors bearing on the propriety of forfeiture
or its amount include the seriousness of the condition violated,
t he deterrence value of the forfeiture; the cost, inconvenience,
prejudi ce, or potential prejudice suffered by the Commonweal th

as a result of the breach; whether forfeiture will vindicate a

serious injury to the public interest; the appropriateness of

3 See State v. Korecky, 777 A 2d 927 (N.J. 2001) (collecting
cases).

4 Cf. Abrahamv. Comonweal th, Ky. App., 565 S.W2d 152 (1977)
(trial court generally enjoys broad discretion in matters
related to bail); United States v. Ganbino, 17 F.3d 572 (2" Cir.
1994) (discussing the simlar federal rules).




t he amount of the bond; and any mitigating factors presented by
t he defendant.®

As the trial court found, the breach in this case—epen
visitation for at |east half-an-hour outside Martin Sr.’s home--
is not disputed and was plainly willful. W also agree with the
trial court that the breach was serious. An accused rapi st
shoul d not have contact with his alleged victimand the
princi pal witness against him particularly an infant victim
The breach was potentially prejudicial to the Commonwealth. In
[ight of these factors, we are not persuaded that the tria
court abused its discretion by ordering that a portion of the
bond be forfeited.

We are persuaded, however, that the anount of the
forfeiture was excessive. The noney forfeited did not belong to
Martin. The defendant’s father pledged his |ife savings and
apparently had every intention of seeing to it that Martin
conplied with the no-contact order. The child s nother brought
the child to his house against his w shes and advice. To be
sure, neither he nor Martin did all that he m ght have done to
prevent the contact once the child had arrived, but the fact
that the situation was thrust upon himis a mtigating

circunstance. Although it was potentially prejudicial, the

°> State v. Korecky, supra; State v. Werner, 667 A. 2d 770 (R |
1995).




visit did not in fact interfere with the prosecution or inpose
costs upon the Commonwealth. Martin did not mss any
appearances in court. Nor is this a case with nuch deterrence
value. In light of these many countervailing factors, a
$10,000. 00 forfeiture is excessive.

Accordingly, we affirmthe Septenber 9, 2002, order of
the Breckinridge Grcuit Court to the extent that it forfeits a
portion of Martin's bail bond, but we reverse the order to the
extent that the forfeiture is excessive and remand for
reconsi deration of the forfeiture anount in |ight of the factors
di scussed above.

TACKETT, JUDGE, CONCURS

BAKER, JUDGE, CONCURS | N PART AND DI SSENTS I N PART.

BAKER, JUDGE, CONCURRI NG | N PART AND DI SSENTI NG I N
PART: | concur in part and respectfully dissent in part. |
concur with so nmuch of the najority’s opinion which posits that
forfeiture of a portion of the bond was proper; however, |
di ssent with that part of the majority’s opinion which declares
t he anobunt of bond forfeiture ($10,000) excessive.

While the mpjority initially recognizes that bond
forfeiture is within the sound discretion of the circuit court,
it neverthel ess invades that discretion by subsequently
concl udi ng the anount of forfeiture was excessive. The ngjority

cites to nmyriad “countervailing factors” to support its



concl usi on of excessiveness; however, just as there are certain
factors or evidence supporting the appellant’s position, there

are |ikewi se conpelling factors or evidence opposing sane. It

is precisely in such a conflicting environnent that the

di scretion of the circuit court should prevail.

In the case at hand, | view Martin's particul ar bond
violation to be nost egregious. As a condition of the bond, the
circuit court forbade Martin from having contact with his six-
year ol d daughter. This condition was undoubtedly placed upon
Martin for the protection of the young girl. Martin was
originally indicted upon charges of incest and rape of his
daughter and eventually pled guilty to first-degree sexua
abuse. The circuit court found, and the majority agreed, that
Martin's “breach in this cases — open visitation for at |east
hal f-an-hour outside Martin Sr.’s home — is not disputed and was
plainly willful.” Under these circunstances, due deference
shoul d be afforded the trial court, as | perceive no abuse of

its discretion.
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