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BEFORE: BUCKI NGHAM GUI DUGLI AND TACKETT, JUDGES.
QU DUGEl, JUDGE. difford Vick (hereinafter “Vick”) appeals
fromthe order and judgnent of the Mihlenberg Circuit Court
denying his pro se RCr 11.42 notion. W affirm

Vi ck was indicted by the Mihl enberg County G and Jury
on March 10, 1999. The indictnment charged himwith two counts
of Rape in the second-degree (KRS 510.050). The indictnent
al l eged that Vick had sexual intercourse on two separate

occasions with J.T., a female less than fourteen years of age.



Vi ck, whose date of birth is April 2, 1978, was twenty years old
at the tinme of the alleged rapes. Vick was appoi nted counsel
and the matter was set for trial. The trial date was continued
several tinmes and eventually Vick and the Commonweal th entered
into a negotiated plea agreenent. The Commonweal th agreed to
di smi ss one count of rape, second degree, and anend the other
charge to rape in the third degree (KRS 510.060). In addition,
t he Commonweal th agreed to recormend a three (3) year sentence
and not oppose probation. After discussing the matter with his
attorney, Rick agreed to the negotiated pl ea agreenent and
entered a guilty plea to one count of third-degree rape on July
29, 1999. Following a guilty plea hearing, the trial court
accepted Vick’'s plea to one count of third-degree rape and
probated the prison sentence. However, Vick violated the
probation conditions on two separate occasions and on Decenber
14, 2001, the trial court revoked his probation and inposed the
t hree year prison sentence.

On Cctober 2, 2002, Vick filed his pro se RCr 11.42
nmotion. In his notion, Vick alleged that he received
ineffective assistance of counsel in that counsel coerced him
into pleading guilty and that since he did not neet the
statutory requirenents of KRS 510.060 his plea was invalid.

After reviewing the notion and the record, the Mihl enberg



Circuit Court entered an order on Cctober 28, 2002, denying
Vick’s RCr 11.42 notion. This appeal foll owed.

On appeal, Vick, again, argues that his attorney was
ineffective in that he forced Vick to plead guilty.
Specifically, Vick contends that his attorney told himthat he
could not receive a fair trial because of his race and the race
of the alleged victim As such, Vick felt conpelled to forego a
trial and take the plea agreenent offered. |In fact, Vick
i ncludes an affidavit fromhis sister, Patricia A Boyd, signed
August 12, 2002, that states, in relevant part, the follow ng:

I was present for and personally w tnessed

t he signing of the plea bargai n agreenent
between Cifford A Vick and Commonweal t h of
Kentucky. Myself and CGifford were inforned
by his | awer (court appointed attorney —
Keith Virgin) the M. Virgin did not believe
Cifford could receive a fair trial based on
the fact that Aifford is a black man. He
sai d because the victimwas a white fermal e
and nost likely Cifford would be tried by
an all white jury. M. Virgin said
unfortunately the jury would | ook at the
color of his skin and nost likely find him
guilty based on that. He said he didn’t

feel confident that he could get a not
guilty verdict therefore he advised difford
to accept the plea-bargain agreenent. |
then asked M. Virginif Cifford and I
could discuss it. And he agreed to give us
a few mnutes to think about it. | then
instructed Cdifford to think seriously about
what signing the agreenent would nean for
him But Cifford told me that he believed
his attorney and he was afraid that the jury
would find himguilty based on his skin
color. So he signed the agreenent. He said



he felt he had to sign it to keep from goi ng
to prison.

Al so included in the record are Vick’s signed Mtion To Enter
Quilty Plea and a transcript of the guilty plea hearing held on
July 29, 1999. Each of these docunents supports the

Conmmonweal th’s position that Vick’'s plea was entered
voluntarily, knowi ngly and intelligently.

In Phon v. Commonweal th, Ky. App., 51 S.W3d 456

(2001), this Court set forth the standard of review relative to
a guilty plea and a RCr 11.42 notion. |In that case, the Court
st at ed:

In order to prevail on a claim of
i neffective assistance of counsel, the
def endant nust satisfy the two-part test set
forth in Strickland v. Washi ngton, 466 U. S
668, 104 S. Ct. 2052, 80 |.Ed.2d 674 (1984);
accord, Gll v. Conmmonwealth, Ky., 702
S.W2d 37, 39-40 (1985), cert. denied 478
U S. 1010, 106 S.Ct. 3311, 92 L.Ed.2d 724
(1986). In analyzing trial counsel’s
performance, the court rnust “indul ge a
strong presunption that counsel’s conduct
falls within the wi de range of reasonable
prof essi onal assistance[.]” Strickland, 104
S.C. at 2065. In order to show actua
prejudice in the context of a guilty plea, a
def endant nust denonstrate that there is a
reasonabl e probability that, but for
counsel ' s unprofessional errors, he would
not have pled guilty and woul d have insisted
on going to trial. H Il v. Lockhart, 474
Us 52, 106 S.Ct. 366, 369-70, 88 L.Ed.2d
203 (1985). See also, Taylor v.
Commonweal th, Ky. App., 724 S.W2d 223, 226
(1986) .




Id. at 459, 460. Vick signed the notion to enter a guilty plea,
whi ch included statenents that he had been fully advised of his
rights, that he was in fact guilty, and that his plea was being
entered freely, knowingly, intelligently and voluntarily. He
admts that he was advised by his attorney of potential jury

bi as, weighed all facts and decided to enter his plea after
consultation with his attorney and his sister. Vick' s argunent
that he was coerced into pleading guilty is refuted by the
record. As such, we find no basis to Vick’s contention that his
attorney forced himto enter a plea or that Vick did not plead
guilty freely, voluntarily and know ngly.

Vi ck’s second agreenent is that he did not neet the
statutory age requirenent to be found guilty of third-degree
rape pursuant to KRS 520.060. Wiile he is correct that he was
20 on the date of the offense, that is not the end of the
inquiry. Vick was indicted on the charge of rape in the second
degree (KRS 520.050) and he and the victimdid neet the
statutory age requirenents for that offense — Vick over 17 and
vi cti munder 14. Based upon the two counts of rape, second
degree, Vick was facing a prison termof up to twenty (20)
years. Hi s attorney successfully negotiated a plea agreenent to
a |l esser charge on only one count and a three year probated
sentence. Thus, the indictnment did charge an offense to which

he net all statutory age requirements and the issue at trial
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woul d be whet her he had sexual intercourse with the young girl.
Rat her than take a chance that the jury would convict and
sentence himto up to twenty years in prison, Vick opted to
accept a very favorable plea agreenent to a | esser charge with a
relatively short sentence, which would be probated. Although he
did not neet the age requirenent of rape in the third degree
(being 21 years old), he benefited greatly by accepting the

negoti ated plea agreenment. In Myers v. Conmonweal th, Ky., 42

S.W3d 594 (2001), the Kentucky Suprene Court held that a

def endant could enter a guilty plea and waive the provisions of
KRS 532.110(1)(c), the aggregate sentencing provision. By doing
so, the defendant received the benefit of being eligible for
parole at an earlier date. In Mers, our Supreme Court held:

The statute [KRS 532.110(a)(c)] benefits the
of fender by shielding himor her froman
endl ess accumnul ati on of consecutive
sentences. In that respect, it is simlar
to the five-year limtation on a period of
probation provided in KRS 533.020(4). In
Comonwealth v. Giffin, Ky., 942 S W 2d
289, 292 (1997), we held that a defendant
was estopped from asserting the five-year
[imtation of that statute where he,

hi msel f, had requested that his period of
probati on be extended to ten years so that
he coul d avoid revocation for nonpaynent of
restitution. [Footnote omtted].

Simlarly, in Boles v. Commonweal th, Ky.,
406 S.W2d 853, 855 (1966), it was held that
a defendant who had specifically requested
that the jury be instructed to sentence him
to life without parole was not entitled to
relief under RCr 11.42 on grounds that the
sentence was not authorized by the statute
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under which he was indicted. “It eludes us
how we coul d reconcil e those holdings with
one granting the relief requested here in
face of the defendant’s own request for the
very instruction fixing the limt of penalty
of which he now conplains.” 1d. at 855.
Accordingly, we conclude that a defendant
may validly waive the maxi num aggregate
sentence limtation in KRS 532.110(1)(c)
that otherwi se woul d operate to his benefit.

That fact may have been a consideration

whi ch pronpted Appellant to agree to waive
the limtation in KRS 532.110(1)(c). |If so,
then it could be concluded that he know ngly
and voluntarily agreed to wai ve the benefit
of that statute in exchange for the
guarantee of an earlier parole eligibility
dat e.

Id. at 597. Later in that opinion, the Court held that one can
knowi ngly and voluntarily waive one’s rights in order to receive
a specific benefit. The Court further stated that such waiver
woul d effectively elimnate a claimof ineffective assistance of
counsel .

If it is determ ned that Appell ant
knowi ngly and voluntarily waived his rights
under KRS 532.110(1)(c) in exchange for the
Commonweal th’ s agreenent to anend the nurder
charge to mansl aughter in the second degree,
or for some other quid pro quo, such would
effectively elimnate his claimof
i neffective assistance of counsel.

Accordingly, we hold that the nmaxi mum
aggregate sentence limtation contained in
KRS 532.110(1)(c) can be the subject of a



knowi ng and vol untary wai ver by a person in
whose favor the limtation operates]|.]

Mers at 42 S.W3d 598.

We believe the sane principle is presented in this
case. Although Vick did not neet the age requirenent of KRS
510. 060, he know ngly and voluntarily entered a guilty plea to
receive the benefits of a | esser sentence. Vick has failed to
prove either prong of the ineffective assistance of counsel test

set out in Strickland, supra. As such, we find no error in the

court’s order denying Vick’s RCr 11.42 noti on.

For the foregoing reasons, we affirmthe Mihl enberg
Circuit Court’s order denying Vick’s RCr 11.42 relief.

BUCKI NGHAM  JUDGE, CONCURS

TACKETT, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON.

TACKETT, JUDGE, DI SSENTING  Respectfully, | dissent.
The majority fails to acknow edge that a guilty plea does not
wai ve the failure of the indictnent to charge an offense. |In
order to be convicted of rape in the third degree, Vick would
have had to be 21 years old or older at the tine of the offense.
He was not, and the indictnent as anended fails to charge an
of fense, even though the original indictnent was valid. Wile
Vick received a specific benefit for his guilty plea, nanely
avoi ding a prison sentence and receiving probation on a class D

felony offense, | nmust conclude that the majority overl ooks the



critical fact that rape in the third degree is not a | esser
i ncl uded of fense of rape in the second degree, but a conpletely
separate offense with different elenents, el enents which are not
satisfied by the facts of this case.

I would reverse the judgnent of the Warren Circuit

Court and order the matter set for trial on the original

i ndi ct nment.
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