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BEFORE: BAKER, BARBER AND JOHNSON, JUDGES.

JOHNSON, JUDGE: BFI Waste Systens of North Anerica, Inc. and
the Franklin County Fiscal Court have appeal ed from an order
entered by the Franklin G rcuit Court on Cctober 23, 2001, which
granted summary judgnent® in favor of the Huntington Wods

Nei ghbor hood Associ ation, Inc. Having concluded that Hunti ngton
is entitled to a judgnment as matter of law, we affirm

In 1991 the Kentucky General Assenbly enacted Senate

Bill 22 in an effort to aneliorate many of the environnental
probl ens associated with solid waste disposal. |In particular,
Senate Bill 2 required county governnents to engage in

conpr ehensi ve solid waste managenent planning. Senate Bill 2

further required county governnents to prepare solid waste
managenent plans for their respective solid waste nmanagenent
areas.® In an effort to conply with the provisions of Senate
Bill 2, the Franklin County Fiscal Court entered into a contract

with BFI on June 5, 1992, which, anong other things, reserved a

! Kentucky Rules of Civil Procedure (CR) 56.03.
2 1991 Ky.Acts (First Ex.Sess) ch. 12.

*1d. ch. 12, § 6.



certain amount of space in BFlI's privately owned |andfill for
muni ci pal solid waste generated in the unincorporated area of
Franklin County.* The contract entered into between BFI and the
Fiscal Court was titled “Host Community Agreenment,” and it was
set to expire in 2002.° On Novenber 4, 1992, the Fiscal Court
awarded BFlI a ten-year franchise for the collection and di sposal
of municipal solid waste generated in the unincorporated area of
Franklin County.® The franchise agreenent entered into between
BFI and the Fiscal Court was publicly advertised and bid in
accordance with Section 164 of the Kentucky Constitution.’

In recognition of the fact that the original Host
Community Agreenment was set to expire in 2002, BFlI and the
Fiscal Court entered into a second Host Conmunity Agreenent on
March 10, 2000, which, anobng other things, sought to expand

BFI's landfill in order to provide for Franklin County’s future

“BFlI’s landfill is located off Hi ghway 151 in Frankfort, Kentucky.

5> More specifically, the “Host Community Agreement” contained the follow ng
provi si on:

Thi s Agreenent shall becone effective on the
date the Solid Waste Managenent Plan (anmended to be
consistent with this Agreenment) is approved by the
Cabi net. [See Kentucky Revised Statutes (KRS) 224.43-
345.] This Agreenent shall continue for ten (10)
years thereafter, unless term nated by agreenent of
the parties or pursuant to the terns of this
Agr eenent .

1t is the appellants’ contention that the franchise agreenment entered into
on Novenber 4, 1992, represented a separate contract, apart fromthe Host
Conmuni ty Agreenent entered into on June 5, 1992

" The Host Community Agreenent was not publicly advertised, nor was it
conpetitively bid.



di sposal needs. The 2000 Host Community Agreement contains the
follow ng provisions, which are particularly relevant for
pur poses of this appeal:

[11. Term

Thi s agreenent shall continue for twenty
(20) years after the Effective Date, unless
term nated by agreenent of the parties or
pursuant to the ternms of this Agreenent.

VI . Fees.

A. During the termof this Agreenent, BFI
shall pay a fee to the Fiscal Court in the
anount of five and three-quarters percent
(5.75% of the gross receipts for out-of-
area waste accepted for disposal at the
Facility. For purposes of this Agreenent,
“out-of -area” waste shall nean waste which
is generated outside the Solid Waste
Managenent Area.

D. The parties intend that the paynents to
be made and services to be provided by BFI
under this Agreenent shall be in Iieu of al
license fees, taxes and ot her inpositions of
the type provided for in KRS 68. 178.
Therefore, in determ ning the anmount of fees
payabl e under this Agreenent, BFlI shall be
entitled to deduct fromthe anounts

ot herw se payable to Fiscal Court, the
anmount of those types of |icense fees, taxes
and inpositions (other than taxes and fees

i nposed generally without reference to the
status of the taxpayer or fee payer as the
owner or operator of a solid waste
managenent facility, waste site or facility)
payabl e by BFI to Fiscal Court, Franklin
County or nmulti-county political district or



subdi vi sion of which Franklin County is a
part.

Xl . | ndemni fi cati on.

A. BFlI shall indemify and hold Fiscal Court
harm ess fromany and all clai ns, danages,
suits or causes of action, including
reasonabl e attorney’'s fees resulting from

t he design, construction or operation of the
Facility.

B. BFI shall indemify and hold Fiscal Court
harm ess fromany and all clains, damages,
suits or causes of action, including
reasonabl e attorney’s fees (not to exceed
fifty thousand dollars ($50,000.00) in fees
and court costs) resulting fromthe rezoning
of the Facility or the Expansion, or the

i ssuance of a conditional use permt or a
vari ance for the Facility or the Expansion,
unl ess the claim suit or action is brought
by BFI.

XI1l. Free Disposal of Certain Franklin
County Waste.

A. Each nonth during the termof this
Agreenent, BFI shall provide w thout charge
up to forty (40) tons of disposal capacity
at the Facility for waste from Franklin
County open dunp cl eanups, roadway litter
renoval , or other county operations which is
delivered to the Facility by Franklin
County[.]

B. BFI shall provide disposal of househol d
solid waste at a reduced rate to residents
of Franklin County, to be billed to the
Fiscal Court. . . . This household solid
wast e shall be accepted for disposal at a
reduced rate of ten dollars ($10.00) per



vehicle, which shall be billed to the Fisca
Court on a nonthly basis.

XV. CGener al Provi sions.

B. The ternms and conditions of this
Agreenent are contingent upon BFl’'s
receiving permts fromthe Cabi net that
enabl e BFI to construct and operate the
Expansi on and as necessary to conply with
this Agreenent; the issuance of a

determ nation by the Fiscal Court pursuant
to KRS 224. 40- 315 that the Expansion is
consistent wwth the Plan; and the approval

of zoning for the Expansion in a manner that
does not materially alter the proposed
Expansi on, as described in Attachnent A
(including, if applicable, the approval of
any necessary zone change or the issuance of
a conditional use permt). BFI shall have
the right to determne, in its good faith
sol e di scretion, whether the approval of any
zone change or conditional use permt issued
for the Facility materially alters the
proposed Expansi on.

The 2000 Host Community Agreement was al so not publicly
advertised, nor was it conpetitively bid.

On June 1, 2000, Huntington® filed a petition for
declaratory and injunctive relief in the Franklin G rcuit Court
chal l enging the validity of the 2000 Host Community Agreenent
entered into between BFlI and the Fiscal Court. Mre

specifically, Huntington clainmed the 2000 Host Conmunity

8 The Huntington Whods Nei ghborhood Association, Inc. is conprised of a group
of citizens and homeowners currently residing in a Franklin County
subdi vision located directly across fromBFI's Franklin County landfill.
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Agreement created a franchise granted in violation of the
conpetitive bidding requirenents of Section 164 of the Kentucky
Constitution. Huntington further alleged that the Agreenent

vi ol ated the due process rights of its nenbers. On June 21,
2000, the Fiscal Court filed an answer averring, anong other
defenses, that the 2000 Host Community Agreenment did not grant
BFI a franchise or privilege within the neaning of Section 164
of the Kentucky Constitution. On Decenber 21, 2000, the Fisca
Court passed Resolution 17-2000, which included an anendnent to
the Franklin County Solid Waste Managenent Pl an authorizing the
expansion of BFI's landfill. On February 16, 2001, BFI filed an
answer generally denying the allegations raised by Huntington in
its petition for declaratory and injunctive relief. In March
2001 the Fiscal Court issued a “local determ nation” pursuant to
KRS 224.40-315(1), stating that BFI’s proposed expansion of the
landfill was consistent with the Franklin County Solid Waste
Managenent Plan. On April 6, 2001, Huntington filed a notion
for partial summary judgnent. |In addition to the allegations
raised in its petition for injunctive and declaratory relief,
Hunti ngton cl ai ned the 2000 Host Conmunity Agreenent was in
violation of Sections 60, 171, 174 and 181 of the Kentucky

Constitution, which collectively prohibit special |egislation



and require uniformty and equality in taxation,® and that it was
not enacted as an ordi nance as required by |aw.

On Cctober 23, 2001, the trial court entered an order
granting Huntington’s motion for summary judgnent. The trial
court concluded that the 2000 Host Conmmunity Agreenent created a
franchi se affording special privileges or treatnent to BFl in
vi ol ation of the conpetitive bidding requirenents of Section 164
of the Kentucky Constitution. The trial court relied upon

East ern Kentucky Resources v. Arnett,!! in primary support of its

ruling. The court did not address Huntington s remaining
argunments. On Novenber 2, 2001, the appellants filed notions to
alter, amend, or vacate'? the trial court’s order, which were

sumarily denied.*® This appeal followed.

® Huntington argued that the 2000 Host Community Agreement viol ated Sections
60, 171, 174 and 181 of the Kentucky Constitution by precluding the Fisca
Court frominposing the statutory maxi mumtax (6.25% on any out-of-area
wast e accepted for disposal at BFI's Franklin County landfill. See KRS
68.178(2) (b).

10 Al t hough Huntington's notion was originally brought as a notion for parti al
sunmmary judgment, the trial court entered an order tendered by Huntington on
May 29, 2001, stipulating that Huntington’s notion for partial summary
judgnent was, in effect, a notion for a final judgnment on the nerits of the
action.

11 Ky., 934 S.W2d 270 (1996).
12 CR 59. 05.

¥ 1n actuality, BFI filed a notion to alter or amend, whereas the Fisca
Court filed a notion to alter, anmend, or vacate the order entered by the
trial court on Cctober 23, 2001. Huntington also filed a notion to alter or
amend judgnment pursuant to CR 60.02, asking the court to declare the

resol ution (Resolution 17-2000) passed by the Fiscal Court on Decenber 21
2000, and the “local determ nation” issued by the Fiscal Court in March of
2001, to be “null and void.” Huntington's notion was al so sumarily denied
by the trial court.



BFI and the Franklin County Fiscal Court claimthe
trial court erred by granting sunmary judgnment in favor of
Huntington. More specifically, the appellants claimthat: (1)
the “Host Conmunity Agreenent” dated March 10, 2000, does not
create a franchise affording special privileges or treatnent to
BFI in violation of the conpetitive bidding requirenents of
Section 164 of the Kentucky Constitution; (2) the Agreenent does
not violate the due process rights of Huntington’s nenbers; (3)
the Fiscal Court was not required to enact the 2000 Host
Agreenent as an ordi nance; and (4) the Agreenent does not
violate Sections 59, 60, 171, and 181 of the Kentucky
Consti tution.

The standard of review governing an appeal from a
summary judgnent in this Coomonwealth is well-settled. W nust
determ ne whether the trial court erred in concluding that there
was no genuine issue as to any material fact and that the noving

party was entitled to a judgnent as a matter of |aw ®

Sunmary
judgnment is appropriate “if the pleadings, depositions, answers
to interrogatories, stipulations, and adm ssions on file,

together with the affidavits, if any, show that there is no

genui ne issue as to any material fact and that the noving party

4 The Fiscal Court and BFI both filed appellate briefs in the case sub
j udi ce.

15 Scifres v. Kraft, Ky.App., 916 S.W2d 779, 781 (1996).




n 16

is entitled to a judgnment as a matter of |aw. In Paintsville

Hospital Co. v. Rose,!’ the Suprene Court of Kentucky hel d that

for sunmary judgnment to be proper the novant nust show that the
adverse party cannot prevail under any circunstances. The Court
has al so stated that “the proper function of summary judgnent is
to terminate litigation when, as a matter of law, it appears
that it would be inpossible for the respondent to produce
evidence at the trial warranting a judgnment in his favor.”?!®
There is no requirenent that the appellate court defer to the
trial court since factual findings are not at issue.!® Whether
the 2000 Host Community Agreenment entered into between BFlI and
the Fiscal Court created a franchise in violation of Section 164
of the Kentucky Constitution is purely a question of [|aw,
subject to this Court’s independent review.

The appell ants insist that the 2000 Host Conmmunity
Agreement “in no way grants BFI any rights or privileges not
available to the public at large.” The appellants further claim

that the trial court m sconstrued both the terns of the 2000

Host Community Agreenent and Kentucky law as it pertains to

16 CR 56. 03.
7 Ky., 683 S.W2d 255, 256 (1985).

18 Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480
(1991).

19 Goldsmith v. Allied Building Conponents, Inc., Ky., 833 S.w2d 378, 381
(1992).
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franchises. W respectfully disagree. Section 164 of the
Kentucky Constitution reads in relevant part as foll ows:

No county, city, town, taxing district or
other nmunicipality shall be authorized or
permtted to grant any franchi se or
privilege, or make any contract in reference
thereto, for a termexceeding twenty years.
Before granting such franchise or privilege
for a termof years, such nunicipality shal
first, after due advertisenent, receive bids
therefor[e] publicly, and award the sane to
t he hi ghest and best bidder; but it shal
have the right to reject any or all bids.

In EM Bailey Distributing Co., Inc. v. ConAgra, Inc.,? the

Suprene Court st ated:

The purpose for Section 164 of the Kentucky

Constitution is to prevent governnent al

agenci es of any kind from giving away, or

di sposi ng of at inadequate prices, the

rights and privileges which belong to its

citizens and to conpel the disposition of

public property to be acconplished publicly

and for the highest and best val ue.?!
It is undisputed that the 2000 Host Community Agreenent was not
publicly advertised or conpetitively bid. Thus, the question
presented on appeal is whether the 2000 Host Community Agreenent
created a franchi se agreenent between BFI and the Fiscal Court.

The Suprenme Court of Kentucky was faced with a siml ar

issue in Arnett, supra. The franchise agreenent at issue in

Arnett granted Eastern Kentucky Resources (EK Resources) the

20 Ky., 676 S.W2d 770, 773 (1984).

21 See also Stites v. Norton, 125 Ky. 672, 677, 101 S.W 1189, 1190 (1907).
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right to operate a landfill in Magoffin County, Kentucky, and
the right to collect the garbage of the county free of charge.
The agreenent further provided that EK Resources was to pay
Magoffin County a royalty fee for each ton of garbage accepted
fromoutside the county and that any other landfill choosing to
| ocate in Magoffin County would have to pay the sanme royalty
fees as EK Resources. %

On appeal, the Supreme Court concluded that the
agreenent entered into between EK Resources and the Magoffin
County Fiscal Court “constituted a special privilege which
Magoffin County Fiscal Court gave to EK Resources w t hout
advertising or bidding as required by Section 164.”% The
Suprene Court noted as foll ows:

[A] franchise is [generally defined as] a

right or privilege granted by a sovereign

power to a party to do sone act which such

party could not do without a grant fromthe
gover nment . %4

22 Arnett, 934 S.W2d at 275.
23 1d.

2 |d. (citing EM Bailey, 676 S.W2d at 771; M. Vernon Tel. Co. v. City of
M. Vernon, 313 Ky. 93, 230 S.W2d 451 (1950); and |Inland Waterways Co. V.
Cty of Louisville, 227 Ky. 376, 13 S.W2d 283 (1929)). See also Young v.
Cty of Morehead, 314 Ky. 4, 7, 233 S.W2d 978, 980 (1950), “[t]he term
“franchise” is difficult to define due to the broad sense in which it is used
both in I egal and popul ar parlance. But it seens to us that the word as used
in 8 164 is a grant of a right to use public property, or at |east the
property over which the granting authority has control” [citations omtted].

-12-



Only a local government can contract to

allow all its residential garbage to be
collected free. Only a | ocal governnent can
agree that no other landfill conpany wl |

operate within its geographic area w thout

payi ng the sane royalties as the current

landfill. Clearly, these are privileges

granted to EK Resources by the contract.?®

The appel | ants, however, insist that the contract at
issue in Arnett is “distinctly different fromthe 2000 Host
Comunity Agreenent.” The appellants claimthat the contract at
issue in Arnett expressly granted EK Resources all of the county
approval s necessary to construct and operate a landfill in
Magof fin County, whereas the 2000 Host Conmunity Agreenent
grants no such right. This distinctionis without nmerit. Wile
we agree with the appellants that the 2000 Host Conmunity
Agreenment does not expressly grant BFI the exclusive right to
col l ect or dispose of solid waste generated in the
uni ncor porated areas of Franklin County, it does provide
significant financial rewards to the Fiscal Court that are
contingent upon | ocal approval of BFI’'s proposed expansion.?® As
for the appellants’ argunent that the 2000 Host Conmunity

Agreenent does not grant BFI the “exclusive” right to collect or

di spose of solid waste generated in the unincorporated areas of

%5 Arnett, 934 S.W2d at 275.

26 For exanple, under Section Xl of the agreenent, BFl is required to
provide free disposal for certain types of waste generated in Franklin
County. Mbdreover, under Section VI of the Agreenment, BFI is required to pay
a fee in the ambunt of 5.75% of the gross receipts for out-of-area waste
accepted for disposal at BFlI's Franklin County |andfill.

- 13-



Franklin County, the follow ng annotation contained in 36

Am Jur. 2d, Franchises, 8 29 (1968), adequately summarizes our

position on the issue:

Monopoly is not an essential feature of
a franchise, and the strictly | egal
signification of the term*“franchise” is not
al ways confined to exclusive rights. The
mere granting of a franchi se does not anount
to an inplied contract on the part of the
grantor that it will not grant a rival
franchise to a conpeting corporation or
enter into conpetition itself in reference
to the subject of the franchise. A |oca
franchise to operate a public utility, while
havi ng el ements of property, confers no
contractual or property right to be free of
conpetition either fromindividuals, other
public utility corporations, or the state or
muni ci pality granting the franchise, in the
absence of a contract precluding the grantor
frominitiating or permtting such
conpetition [footnotes omtted].

Sinply put, the 2000 Host Community Agreenent, in effect,
granted BFI the right or privilege to expand its Franklin County
landfill.?" This right or privilege is not one that is enjoyed
by the citizens in general.?®

Appel l ants further argue that a franchi se cannot be
granted “for the sale of a comercial product that is not a

product of a government, but is a business which is open to

27 See Beavers v. County of Wl ker, 645 So.2d 1365, 1375-76 (Ala. 1994), for a
simlar result under Al abama | aw.

2% See EEM Bailey, 676 S.W2d at 771, “[o]ne test for determining a franchise
wi thin the neaning of Section 164 of the Kentucky Constitution can be found
in WIlis v. Boyd, 224 Ky. 732, 7 S.W2d 216 (1928), when the court said that
a |l ease can grant a franchi se because the | essee obtained a right or
privilege not enjoyed by citizens in general.”

-14-



all.” This argunent is entirely without nerit. “The nanagenent
of solid waste, including its disposal, is vested exclusively in
county fiscal courts.”?® KRS 67.083(3), which provides the
statutory framework under which the county fiscal courts operate
inthis regard, states in relevant part as follows:

The fiscal court shall have the power
to carry out governnental functions
necessary for the operation of the county.
Except as otherw se provided by statute or
t he Kentucky Constitution, the fiscal court
of any county may enact ordinances, issue
regul ations, |evy taxes, issue bonds,
appropriate funds, and enpl oy personnel in
performance of the follow ng public
functi ons:

(o) Exclusive managenent of solid wastes by
ordi nance or contract or by both .

The CGeneral Assenbly has nade it abundantly clear that the
primary responsibility for adequate solid waste collection,

managenent, treatmnent, disposal and resource recovery rests with

t he counti es. 3°

KRS 109. 041 provides in part as follows:
(1) I'n addition to all other powers
enunerated in Chapter 67 and ot her sections
of the Kentucky Revised Statutes, counties,
acting by and through their fiscal courts,
may own and hold the permt for, plan,
initiate, acquire, construct, and maintain
solid waste managenent facilities, enter
into contracts or |eases with private
parties for the design, construction, or
operation of a publicly-owned solid waste

2% Arnett, 934 S.W2d at 273.

30 See KRS 67.083. See al so KRS 109. 011.
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managenent facility, and adopt

adm ni strative regulations with respect
thereto in accordance with this chapter. It
i s hereby determ ned and declared that in

t he i npl ementati on, acquisition, financing,
and mai ntenance of solid waste nanagenent
facilities, and in the enforcenent of their
use, counties will be performng state
functions duly delegated to themfor the
public welfare.

KRS 224. 40-315(1), which sets forth the requirenments for
obtaining a permt to construct a nunicipal solid waste di sposal
facility, provides in relevant part as follows:

No permt to construct or expand a
muni ci pal solid waste disposal facility
shall be accepted for processing by the
cabi net unless the application contains a
determ nation fromthe governing body for
the solid waste nmanagenent area in which the
facility is or will be | ocated concerning
t he consi stency of the application with the
area solid waste managenent plan subnitted
under KRS 224.43-345(1)(a) to (d) and (I)
until January 1, 1993, and the entire plan
after January 1, 1993.

As the Suprenme Court stated in Arnett, supra, “KRS Chapters 67,

109 and 224 establish that the General Assenbly has placed in
the counties primary responsibility and authority for the

excl usi ve managenent of solid waste.”3' Accordingly, the Fisca
Court was exercising its governnental, rather than proprietary,

function in contracting with BFI for the expansion of its

Franklin County landfill.?3

31 Arnett, 934 S.W2d at 273.

2 |d. at 275.
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The fact that BFI proposes to expand its Franklin
County landfill on privately-owned property rather than on
public property does not alter our conclusion. As was stated by

the former Court of Appeals in Inland Waterways, supra,3® “[i]t

is the nature of the business, not the title to the |land, that
fixes its status [under Section 164]. It is the service that is
rendered pursuant to an obligation, not the facilities enployed,
that determ nes the proper solution of the probleni [citations
omtted]. BFI contracted to performa public function (solid
waste disposal) that is statutorily within the jurisdiction of
Franklin County. BFlI cannot escape the constitutional nandate
of Section 164 by choosing to performthat public function on
private property.3*

In summary, we hold that the 2000 Host Conmmunity
Agreenent entered into between BFI and the Fiscal Court granted
BFI special privileges not generally available to the public at
large to engage in activities which it could not do wi thout a
grant fromthe state. Under Section 164 of the Kentucky
Constitution, franchises and special privileges are subject to
bi ddi ng and advertising requirenents, which were not net in this

case.

33 13 S.w2d at 286.

34 Arnett, 934 S.W2d at 273.
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Accordingly, the order of the Franklin Circuit Court

granting summary judgment in favor of Huntington is affirned. 3®
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35 Qur disposition of this appeal precludes us fromreaching the remaining
argunents raised by the appellants as they are now noot.
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