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BEFORE: EMBERTQN, CHI EF JUDGE; BAKER AND JOHNSON, JUDGES.
JOHNSQN, JUDGE: David L. Carr has appeal ed, pro se, froman
order of the Jefferson Crcuit Court entered on March 15, 2002,
whi ch denied his RCr! 11.42 notion to vacate, set aside, or
correct his sentence. Having concluded that all of Carr’s

clains of error are without nerit, we affirm

! Kentucky Rules of Crimnal Procedure.



On Decenber 11, 1997, Carr was indicted by a Jefferson
County grand jury on two counts of nurder,? two counts of robbery

inthe first degree,?

and on one count of tanpering wi th physical
evidence.* The grand jury charged that on or between Novenber
19, 1997, and Decenber 4, 1997, Carr and two acconplices robbed
and nmurdered Jodean N chols and Kristy Mtley, and then tanpered
with evidence in an attenpt to conceal the crines. On January
13, 1999, pursuant to KRS 532.025, the Commonwealth filed notice
t hat aggravating circunstances exi sted and that puni shnents of
death and/or life in prison wthout the possibility of parole
coul d be authorized.”>

Rat her than go to trial, Carr elected to enter guilty
pleas to all of the charges in his indictnent. As part of its
pl ea offer, the Commonwealth stated that it intended to argue
for a sentence of life in prison without the possibility of

parol e on the nurder convictions, but that the death penalty and

a sentence of less than life in prison wthout the possibility

2 Kentucky Revised Statutes (KRS) 507.020. Murder is a capital offense.
3 KRS 515.020. Robbery in the first degree is a Oass B fel ony.
4 KRS 524.100. Tanpering with physical evidence is a Oass D fel ony.

® The crines for which Carr was charged were committed on or around Novenber
24, 1997. KRS 532.025 was anended on July 15, 1998, to include life in
prison without the benefit of probation or parole as a sentencing option in
capital offense cases. On Novenber 19, 1999, Carr filed a notice with the
trial court wherein he agreed to allow the court to consider sentencing him
tolife in prison without the possibility of parole. Specifically, Carr
stated that “[i]t is [Carr’s] belief that under the particular circunstances
of this case, including the proposed plea agreenent, the penalty of [l]ife
[Without the [b]lenefit of [p]robation or [p]larole is mitigating as an
alternative to a death sentence.”



of parole for 25 years woul d be excluded from consideration. 1In
addi tion, the Conmmonweal th agreed to recomrend 20 years’
i npri sonment on each of the two robbery convictions and 5 years’
i mpri sonnment on the tanpering with physical evidence conviction.
On Novenber 30, 1999, the trial court accepted Carr’s guilty
pleas to all five charges.

On Decenber 28, 1999, after a pre-sentence
i nvestigation had been conpleted and after a three-day
sentenci ng hearing was held, the trial court sentenced Carr to
l[ife in prison without the possibility of parole on each nurder
conviction, 20 years’ inprisonnent on each robbery conviction,
and five years’ inprisonnment on the tanpering with physical
evi dence conviction.®

On May 4, 2001, Carr filed a pro se RCr 11.42 notion
to vacate, set aside, or correct his sentence, on the grounds
t hat he had received ineffective assi stance of counsel. Carr

argued, inter alia, that his defense counsel had been

ineffective by allowng himto be sentenced in violation of the

Ex Post Facto Clause of the United States Constitution,’ and by

“coercing” himto plead guilty while under the influence of

prescription drugs. On Decenber 21, 2001, after having counse

® The sentences for Carr’s robbery and tanpering wth physical evidence
convictions were set to run concurrently with his life in prison wthout the
possibility of parole sentences.

7 See U.S. Const. Art. | 810, cl. 1.



appointed, Carr filed a supplenmental RCr 11.42 notion, which
restated the claimthat his defense counsel had been ineffective
by permtting himto plead guilty while under the influence of
prescription drugs. On March 15, 2002, the trial court denied
Carr’s RCr 11.42 notion. This appeal followed.

Carr first argues that his defense counsel was
ineffective by “coercing” himinto accepting a sentence of life
in prison without the possibility of parole. According to Carr,
t he Commonweal th recommended a sentence of life in prison
Wi thout the possibility of parole for 25 years, but his defense
attorney sonmehow i nproperly coerced Carr into pleading to a
“harsher penalty.” W disagree for two reasons.

First, Carr is sinply incorrect wwth respect to the
procedural history of this case. Qur review of the record shows
that the Commonweal th expressly stated that it intended to

“reconmend and argue for a sentence of life w thout parole

[enphasis original].” 1In short, there is nothing in the record
to suggest that the Commonweal th ever agreed to recomend a
sentence of life in prison without the possibility of parole for
25 years as part of Carr’s plea agreenent.

Second, Carr seens to m stakenly believe that by
agreeing to plead guilty, he was entitled to his choice of
sentences and that his defense counsel “coerced” himinto

accepting a harsher sentence. After hearing evidence regarding

-4-



bot h aggravating and mtigating circunstances, the trial court,
as the ultimate sentencing authority,® i nposed a sentence of life
in prison without the possibility of parole for Carr’s nurder
convictions. Accordingly, Carr’s argunment that his defense
attorney was ineffective by sonehow “coercing” himinto
accepting a harsher sentence is wholly w thout nerit.

Carr next argues that his sentences of life in prison

W t hout the possibility of parole violate the Ex Post Facto

C ause of the United States Constitution, and that as such, he
recei ved ineffective assistance of counsel when his defense
attorney allowed himto plead guilty and receive these
sentences. According to Carr, since the crinme for which he was
charged was conm tted on or around Novenber 24, 1997, and since
KRS 532. 025 was anended on July 15, 1998, for the trial court to
include life in prison without the possibility of parole as a
sentencing option in his capital case, subjected himto a
sentence that violated the Ex Post Facto Cl ause. W disagree.

The Ex Post Facto Cl ause of the United States

Constitution is ained at laws that “‘retroactively alter the

definition of crimes or increase the punishnent for crimna

8 See Commonwealth v. Corey, Ky., 826 S.W2d 319, 322 (1992)(noting that a
trial court is vested with final sentencing authority).




acts’” [enphasis added].® In Commonwealth v. Phon, !° our Supremne

Court held that the July 15, 1998, anendnent to KRS 532. 025,
which permtted a sentence of life in prison w thout the
possibility of parole, was a “lesser penalty than death.”' The
Suprene Court further held that under KRS 446. 110, the statute
could be applied retroactively with the “unqualified consent of
n 12

t he def endant.

In the case sub judice, a notice bearing Carr’s

signature was filed with the trial court wherein he agreed to
“allow the [c]Jourt to consider the penalty of [I]ife [without
the [b]enefit of [p]robation or [p]larole. . . .” Thus, since a
sentence of life in prison without the possibility of parole is

a “lesser sentence” than death, there was no ex post facto

violation. |In addition, since Carr gave his “unqualified
consent” pursuant to KRS 446. 110, he was properly sentenced to
l[ife in prison without the possibility of parole. Accordingly,

since no ex post facto violation occurred, Carr did not receive

® California Dept. of Corrections v. Mrales, 514 U S. 499, 504-05, 115 S.Ct.
1597, 1601, 131 L.Ed.2d 588 (1995)(quoting Collins v. Youngbl ood, 497 U. S.
37, 43, 110 S.. 2715, 2719, 111 L.Ed.2d 30 (1990)).

10 Ky., 17 S.W3d 106 (2000).
1 1d. at 108.

2 1d. KRS 446.110 states in part that “[i]f any penalty, forfeiture or

puni shment is nitigated by any provision of the new | aw, such provision nay,
by the consent of the party affected, be applied to any judgnent pronounced
after the new | aw takes effect.”



i neffective assistance of counsel when his defense attorney
advised himto plead guilty.

Finally, Carr makes a generalized argunent that his
guilty pleas were not knowi ngly, voluntarily, and intelligently

ent er ed. In Centers v. Commonweal th,*® this Court discussed the

elements of a valid guilty plea:

In determining the validity of guilty
pleas in crimnal cases, the plea nust
represent a voluntary and intelligent choice
anong the alternative course of action open
to the defendant. The United States Suprene
Court has held that both federal and state
courts nmust satisfy thenselves that guilty
pl eas are voluntarily and intelligently nade
by conpetent defendants. Since pleading
guilty involves the waiver of severa
constitutional rights, including the
privil ege agai nst conpul sory self-
incrimnation, the right to trial by jury,
and the right to confront one's accusers, a
wai ver of these rights cannot be presuned
froma silent record. The court nust
guestion the accused to determ ne that he
has a full understandi ng of what the plea
connotes and of its consequences, and this
determ nati on shoul d becone part of the
record [citations omtted].

The validity of a guilty plea nust be
determ ned not from specific key words
uttered at the tinme the plea was taken, but
fromconsidering the totality of
ci rcunst ances surrounding the plea. These
circunst ances include the accused's
denmeanor, background and experience, and
whet her the record reveals that the plea was
voluntarily made. The trial court is in the
best position to determne if there was any
reluctance, m sunderstandi ng,

13 Ky. App., 799 S.W2d 51, 54 (1990).



i nvol unt ari ness, or inconpetence to plead

guilty. Solem declarations in open court

carry a strong presunption of verity

[citations omitted].

Based on our review of the colloquy between Carr and
the trial court, we conclude that Carr’s guilty pleas were
know ngly, voluntarily, and intelligently entered. Wen asked
about his nental state, Carr stated that he was not suffering
fromany nental or enotional problens and that he was not under
the influence of any drugs which would affect his ability to
understand the proceedings. Carr stated that he had been given
sufficient time to discuss the case with his attorney and that
he was satisfied wwth the advice she had given him

Carr stated that no one had forced himto pl ead
guilty, nor had anyone nmade any prom ses to himin exchange for
his agreeing to plead guilty. Carr affirmatively stated that he
had read and signed a formcontaining a waiver of further
proceedi ngs and that he understood what this waiver nmeant. Carr
al so stated that he understood he was waiving his right to
appeal, his right to a jury trial, his right to remain silent,
his right to confront and cross-exam ne w tnesses agai nst him
and his right to call witnesses on his behalf.

Carr’s defense counsel stated that she had inforned

Carr of possible defenses and of his Constitutional rights and

t hat she believed Carr understood those rights. Wen asked if



he had any questions or if there was anything that had taken

pl ace which he did not understand, Carr responded in the

negative. Finally, Carr stated affirmatively on the record that

he was pleading guilty to all of the charges in his indictnent?!

and that he understood the range of penalties that could be

i nposed for each conviction. Therefore, based on the “totality

of the circunstances,” we conclude that Carr’s guilty pleas were

knowi ngly, voluntarily, and intelligently entered. Accordingly,

the trial court did not err in accepting Carr’s guilty pleas.
Based on the foregoing, the order of the Jefferson

Crcuit Court is affirned.
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David L. Carr, Pro Se Al bert B. Chandler 11
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M chael L. Harned
Assi stant Attorney Cenera
Frankfort, Kentucky

4 Qur review of the colloquy suggests that Carr entered guilty pleas to both
mur der charges pursuant to North Carolina v. Alford, 400 U S. 25, 91 S. C.
160, 27 L.Ed.2d 162 (1970). Carr stated on the record that if the case
proceeded to trial, he believed that based on the sufficiency of the evidence
against him a jury would find himguilty of nmurder. Carr admitted to being
present when both victins were killed, but denied that he was the individual
who actually pulled the trigger.




