RENDERED: NOVEMBER 26, 2003; 10:00 a.m
NOI' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO 2002- CA-001019- MR

Bl LLY AKERS APPELLANT

APPEAL FROM PI KE Cl RCUI T COURT
V. HONORABLE EDDY COLEMAN, JUDGE
ACTI ON NO 01-CR-00234

COMMONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG | N PART,
VACATI NG | N PART, AND REMANDI NG

k% k% **k ** k%
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SCHRODER, JUDGE. This is an appeal froma judgnment convicting
appel l ant of first-degree stal king, fourth-degree assault, and
two counts of second-degree unlawful inprisonnent. Due to a

di scovery violation and error with regard to the jury
instructions on the m sdeneanors, we vacate the convictions for
second- degree unl awful inprisonment and fourth-degree assault.

However, we affirmthe conviction for first-degree stalking.



Accordingly, we affirmin part and vacate in part and remand the
matter for further proceedi ngs consistent with this opinion.

On June 13, 2001, Ranie Akers and her fifteen-year-old
daughter, Melissa, returned hone fromrunning errands at around
7:00 p.m \Wen they arrived, Ranie s husband, appellant, Billy
Akers (who was not Melissa’'s father) was there. Sonme nonths
earlier, Ranie had obtained an energency protective order
against Billy as a result of an incident wherein he choked her,
threw her on a bed, and threatened her life. The order nandated
that Billy refrain fromfurther acts of violence, have no
firearns in the home, and stay 1,000 yards away from Rani e.
Subsequent |y, however, Rani e asked the court to drop the
requi renent that he stay 1,000 yards away from her so they could
try to make the marriage work, which the court granted.

Upon arriving home on the evening in question, Mlissa
tried to use the tel ephone. Wen the phone did not work, she
asked Billy about it. He replied that he had had the tel ephone
unhooked. An argunent then ensued between Ranie and Billy
during which Ranie noticed a gun sitting beside Billy.

Ther eupon, Ranie fled the trailer with Billy giving chase.
Utimately Billy caught up with Rani e who was hidi ng behind a
truck. According to Ranie, Billy then grabbed her by the arm
and the hair and drug her across the gravel driveway back to the

house. All the while, her left |leg was scraping on the gravel
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whi ch caused abrasions to her knee. After throw ng Rani e inside
the trailer, Billy went |ooking for Melissa. According to
Mel i ssa, who was pregnant at the tine, when Billy caught up to
her, he hit her in the head with the butt of the gun severa
tinmes and after dragging her by the hair back to the trailer,
repeat edly banged her head against the side of the trailer.

At that point, Billy had Melissa and Ranie sit on
opposite ends of the couch while he sat at the kitchen table
with his gun. Wen it got dark, Billy instructed Melissa and
Ranie to go to the bedroom where he handcuffed themtogether to
the entertai nment center. Wen Ranie had to use the bathroom
he all owed her to do so but watched and nmade sure that Ranie and
Mel i ssa remai ned handcuffed together. After using the bathroom
Billy handcuffed the two to the chest of drawers, after which he
tried to handcuff themto the foot of the bed. Wen that woul d
not work, he again handcuffed themto the chest of drawers.
Billy eventually allowed Ranie and Melissa to |lay on the bed
handcuffed toget her where they stayed for the rest of the night.
During the night, Billy told Melissa and Ranie that he was going
to kill them and gave them detail ed accounts of the various ways
he proposed to do so (putting Melissa in the trunk of the car
and having Ranie drive over a cliff, handcuffing themto a tree
and shooting them and handcuffing themto an axle under the

trailer and burning it down). According to Melissa and Rani e,

-3-



t hey coul d not escape during the night because Billy was asl eep
inthe hallway in front of the bed with his gun and they coul d
not get past him

In the norning, Billy got up and put the gun in his
truck. He then canme back in the trailer, stood against the
cl oset door and cried, stating that his heart hurt. Ranie told
hi mthat he would have to undo her handcuffs if he wanted her to
help him At that point, Billy unlocked the handcuffs and | et
Melissa and Ranie go. Billy then got a shower while Melissa and
Rani e packed an overnight bag for Billy to go to the hospital.
The three next proceeded to the hospital. At the hospital,
Rani e signed a registration formfor Billy, left the overnight
bag with hospital enployees, and left with Melissa. According
to Rani e, upon |eaving the hospital, she stopped at a pay phone
to call 911 but did not have any noney, so she could not mnake
the call. Ranie and Melissa then proceeded directly home. Upon
arriving at the trailer, they were greeted by Kentucky State
Trooper Kevin Wiite who was there on a wel fare check because
Rani e had not made it to work that day. Ranie and Melissa then
told Trooper White about the events of the precedi ng evening.

Billy was indicted on two counts of unl awf ul
imprisonment in the first degree, one count of assault in the
fourth degree, and one count of stalking in the first degree.

Pursuant to a jury trial, he was found guilty of two counts of
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second- degree unlawful inprisonnment, one count of fourth-degree
assault, and one count of first-degree stalking. He was
sentenced to twel ve nonths on each count of second-degree
unl awf ul inprisonment, nine nonths on the fourth-degree assault
conviction, and four years’ inprisonnment on the first-degree
stal king conviction. Al sentences were to run concurrently for
a total of four years’ inprisonment. This appeal by Billy
f ol | owed.

Billy's first argunent is that the trial court erred
in failing to grant his notion for a mstrial based on a
di scovery violation by the prosecution. At trial, Trooper Wite
testified on direct regarding the injury to Ranie’s knee that he
observed on the day after the incident. He stated that he saw
gravel marks and little indentations on Ranie’s |eg that day.
On cross-exam nation, defense counsel attenpted to inpeach that
testinmony by presenting himw th the uniform offense report
conpl eted by Trooper White in which he checked the box | abel ed
“no injury”. Trooper Wiite pointed out that said report was for
the offense of unlawful inprisonnent and that he had nost
assuredly indicated the presence of an injury either on a wound
report for the assault charge or in the uniformoffense report
for the assault charge. At that point and at the close of the
Commonweal th’ s case-in-chief, defense counsel noved for a

m strial on grounds that the Conmonwealth had conmmitted a
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di scovery violation by failing to provide himwi th this w tness
statenent. Defense counsel argued that its entire defense was
that there was no physical proof of the incident in question
(whi ch was consistent with the one uniformoffense report it
received fromthe Comonweal th) and that Trooper Wite’'s
testinmony regarding the existence of Ranie’'s injury essentially
stripped himof this defense. The prosecution countered that it
was unaware of and never had the docunents referred to by
Trooper Wiite. However, the prosecution conceded that it was
nevertheless required to provide those docunents to the defense
if they existed. The trial court denied the notion for
m strial, reasoning that the defense could not show that it had
been prejudiced by the failure to provide the police reports at
I ssue.

At sone point, the Commonwealth offered as
suppl emental exhibits in the case six photographs of Ranie’s
clainmed injuries and the uniformcitation reports for the other
charged of fenses besides the unlawful inprisonnment charge,
including the report for the fourth-degree assault charge which
i ndeed contained a check next to the box |abel ed “apparent m nor
injury”. Apparently, these photographs and reports were in the
possessi on of the police and had not been provided to the

prosecution or defense counsel prior to trial. W would note



t hat the phot ographs were of poor quality and showed very little
in the way of injury to Ranie.

Prior to trial, a general discovery order was entered
requiring the Commonwealth to provide the defense with, anong
ot her things, any excul patory evidence. In addition, RCr
7.26(1) provides:

Except for good cause shown, not |ater than

forty-eight (48) hours prior to trial, the

attorney for the Comonweal th shall produce

all statements of any witness in the form of

a docunent or recording in its possession

which relates to the subject matter of the

Wi tness’s testinony and which (a) has been

signed or initialed by the witness or (b) is

or purports to be a substantially verbatim

statenent nmade by the witness. Such a

statenment shall be nmade avail able for

exam nation and use by the defendant.

The uniformcitation report for the fourth-degree
assault charge constituted a discoverable witness statenent in
this case under the above rule since it clearly related to the

subject matter of Trooper White' s testinony and was signed by

Trooper Wite. See Maynard v. Commonweal th, Ky., 497 S.W2d 567

(1973). Thus, it should have been nmade avail able to defense
counsel. The question nowis, was the defense prejudiced by
this discovery violation such that it constituted reversible

error? See MRay v. Commonweal th, Ky. App., 675 S.W2d 397

(1984) .



Billy argues on appeal, as his defense counsel did
bel ow, that the failure to provide the docunent at issue denied
himthe ability to adequately prepare a defense and underm ned
the defense that was presented. Billy points to his counsel’s
openi ng statenent wherein he enphasi zed the fact that there was
no physical evidence of the crime, in particular, no evidence of
any injury. Defense counsel argued that the case was therefore
essentially a swearing match between the victins and Billy.
Upon review of the trial, we see that the defense theory of the
case at trial was that the incident described by the victins did
not occur at all. Billy testified in his own defense that
al t hough he and Ranie got into an argunent on the evening in
guestion, no physical altercation occurred.

We agree that Billy was prejudiced by the
Commonweal th’s failure to provide himw th the uniform of fense
report on the fourth-degree assault charge with regard to his
def ense of the assault charge (KRS 508.030) since proof of an
actual injury was an elenent of the crinme. Indeed, the evidence
as to whether Ranie sustained a physical injury would have been
critical to preparation of the defense to the assault charge.
Hence, we nust vacate the fourth-degree assault conviction.

However, as to the stal ki ng (KRS 508. 140; KRS 508. 150)
and unl awful inprisonnent charges (KRS 509.020; KRS 509.030), we

do not believe Billy was prejudiced by the discovery violation

- 8-



since an actual injury was not required for proof of those
offenses. W reject Billy s claimbel ow that the discovery
violation affected his defense of the whole case (all of the
charges) because the lack of injury discredited the victins’
testinony and tended to show that the entire incident did not
occur. We would point out that the evidence of the other

of fenses, even in the absence of any evidence regarding the
physical injury to Ranie, was overwhel m ng.

Billy's next argunent is that the trial court erred in
failing to excuse for cause a juror who worked for the County
Attorney’'s office and a juror who had been represented in a
civil matter by an attorney froma law firmwhere an attorney
for the Commonweal th had been fornmerly enployed. As to the
|atter juror, defense counsel failed to ask that the juror be
stricken for cause. Hence, any error related to this juror was
wai ved. RCr 9. 36.

During voir dire, potential juror Delia Lucas inforned
the court that she presently worked for the Pike County
Attorney’'s office, although she did not specify what her
position was in that office. Upon further exam nation of Lucas,
it was | earned that she now works in the child support division,
but fornmerly worked in the crimnal division. Wen asked if she
was in any way famliar with the case at hand, she replied that

she was not and further that she had been on maternity | eave
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fromher job fromApril 2001 through August 2001. It was
determ ned by the trial court that the case woul d have been in
district court during that tinme period. Defense counsel noved
to have Lucas stricken for cause, citing an inplied bias by
virtue of her enploynent with the County Attorney’s office. The
trial court denied the notion, reasoning that the Commonweal t h
Attorney and the County Attorney are two distinct offices and it
was the Commonweal th Attorney who was trying the case.
Subsequent |y, defense counsel renewed his notion, noting that he
had used all of his perenptory chall enges, one of which was on
Lucas.

It has been held that an Assistant County Attorney has
an inplied bias in a crimnal case in circuit court “because his
position as a prosecutor for the Commonwealth gives rise to a

loyalty to his enployer.” Farris v. Commonweal th, Ky. App., 836

S.W2d 451, 455 (1992), overrul ed on other grounds by Houston v.

Commonweal th, Ky., 975 S.W2d 925 (1998). Likew se, a forner

County Attorney who held said position at the tinme of the
prelimnary hearing in the case was determ ned to have an
inplied bias in the case in circuit court and, thus, should have

been stricken for cause. Godsey v. Commonweal th, Ky. App., 661

S W2d 2, 4-5 (1983). It has further been held that a secretary
for the Conmonweal th Attorney’s office had an inplied bias in a

case being prosecuted by said office because of her loyalty to
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her enpl oyer and the fact that she was in a position to have

known about the case prior to trial. Randolph v. Comonwealth,

Ky., 716 S.W2d 253 (1986), overrul ed on other grounds by

Shannon v. Commonweal th, Ky., 767 S.W2d 548 (1988).

In the present case, we agree with appellant that
Lucas had an inplied bias and, thus, should have been stricken
for cause. Although she was on maternity | eave when the County
Attorney was prosecuting the case at the district court |evel,
she nevertheless had a loyalty to her enployer who had
prosecuting authority over the matter at one tine. However,
despite the fact that the defense used all of its perenptory
challenges in this case, Billy failed to denonstrate that the
use of the perenptory challenge on juror Lucas “resulted in a
subsequent inability to renove further unacceptable jury pane
menbers.” Farris, 836 S.W2d at 455, (quoting Smith v.

Commonweal th, Ky., 734 S.W2d 437, 444 (1987), cert. denied, 484

U S 1036, 108 S. C. 762, 98 L. Ed. 2d 778 (1988) and Ri gsby v.

Commonweal th, Ky., 495 S.W2d 795, 799 (1973), overruled on

ot her grounds by Pendl eton v. Commonweal th, Ky., 685 S.W2d 549

(1985)). In fact, defense counsel expressed no objection to any
other jurors. Hence, we do not adjudge that the error was
reversi bl e.

Billy s next assignnment of error relates to a conment

made by the prosecution during closing argunment referring to
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Billy as a dangerous man. Billy maintains that this conment was
evi dence of his future dangerousness which was in violation of
KRE 404. 1In our view, the prosecution's reference to Billy as a
“dangerous man” was not character evidence pursuant to KRE
404(a) which provides that evidence of a person’s character is
not adm ssible “for the purpose of proving action in conformty
therewith.” In the instant case, the prosecution was not
referring to Billy’ s known dangerous character for the purpose
of proving that he coommtted the offenses at issue or to warn of
Billy' s future dangerous propensity. Rather, he was sinply
commenting on the evidence presented in the case, evidence
whi ch, indeed, showed Billy to be a dangerous man. Accordingly,
the prosecution’s remarks in question did not constitute error.

Billy's fourth claimof error is that the jury
instructions on the stalking charge failed to require the jury
to specify which of the alternate elenents in KRS 508. 140(1) (b)
they relied on in finding himaguilty of first-degree stalking.
Billy contends that failing to have the jury specify which
elenment(s) it relied on may have resulted in the verdict not
bei ng unani nous.

Billy concedes that this alleged error was not
preserved for review. Nevertheless, he urges us to review the

i ssue under the pal pable error rule, RCr 10.26.
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In Hal vorsen v. Commonweal th, Ky., 730 S.W2d 921

(1986), our Suprenme Court was faced with the sane issue relative
to a murder instruction which did not require the jury to
speci fy which defendant was the principal and which one was the
acconplice. The Court stated, “A verdict cannot be attacked as
non- unani nous where both theories are supported by sufficient
evidence.” 1d. at 925.

In the instant case, the instruction for first-degree
stalking required the jury to find that when Billy stal ked
Rani e, he either:

(1) Knew that a protective order had been

i ssued agai nst himby the Pike Fam |y Court

to protect Ranie Akers from such conduct;

O

(2) Had a deadly weapon on or about his
person.

The evidence in the case established the existence of
both elenments — that Billy knew a donestic viol ence order had
been entered forbidding himfromcommtting any further acts of
vi ol ence against Ranie and that he had a gun on or about his
person — when Billy was stal king Ranie. Accordingly, the
stal king instruction as given was not in error.

Billy's remai ning argunent is that the jury
instructions inproperly gave the penalty range for all of the

charged m sdeneanor offenses in violation of KRS 532.055(1). 1In
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the recent case of Conmonwealth v. Philpott, Ky., 75 S.W3d 209

(2002) (decided on May 16, 2002, sone three nonths after the
trial in the instant case), our Suprene Court confirned that
informng the jury of the penalty range for any mn sdeneanor
tried with a felony, either as a | esser included offense or as a
primary of fense, violates the truth-in-sentencing statute (KRS
532.055(1)).

Billy concedes that this alleged error was not
preserved. However, we recognize that Phil pott had not been
decided at the tinme of the trial, thus, know edge of its hol ding
could not be inputed to Billy's counsel at that tinme. Further,
since the case at hand was not yet final at the tinme Phil pott
was decided, its holding is to be applied retroactively.

Giffith v. Kentucky, 479 U.S. 314, 107 S. &. 708, 93 L. Ed. 2d

649 (1987). Accordingly, we vacate the two convictions for
second-degree unlawful inprisonnent and cite this issue as
addi tional grounds for vacating the conviction for fourth-degree
assault (vacated above due to discovery violation).

For the reasons stated above, the judgnent of the Pike
Circuit Court is affirmed in part (as to the first-degree
stal ki ng conviction) and vacated in part (as to the second-
degree unl awful inprisonnment and fourth-degree assault
convictions) and the matter remanded for further proceedings

consi stent with this opinion.
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GUI DUGLI, JUDGE, CONCURS

BUCKI NGHAM JUDGE, CONCURS | N PART AND DI SSENTS I N
PART.

BUCKI NGHAM JUDGE, CONCURRI NG | N PART AND DI SSENTI NG
IN PART: The majority opinion vacates the m sdeneanor
convictions but affirms the felony stal king conviction. | agree
t hat the m sdeneanor convictions should be vacated, but the
fel ony stal king conviction should al so be vacated in nmy opinion.
Thus, | concur in part and respectfully dissent in part.

The majority concluded in its opinion that Juror Lucas
shoul d have been stricken for cause. | agree. However, the
majority further states that this was not reversible error, even
t hough Akers had used all his perenptory chall enges, because he
did not denonstrate that there was an inability to renove
further unacceptable jurors. | nust respectfully but strongly
di sagree with this portion of the opinion.

As | understand Kentucky law, it is automatically
reversible error where the trial court erroneously failed to
strike a juror for cause and the defendant had used all his
perenptory challenges. This principle was clearly stated by the

Kent ucky Suprenme Court in Thomas v. Commonweal th, Ky., 864

S.W2d 252 (1993).
Pursuant to RCr 9.40(1) a defendant is entitled to

ei ght perenptory chall enges. According to our supreme court in
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t he Thomas case, “a defendant has been deni ed the nunber of
perenptory chal |l enges procedurally allotted to hi mwhen forced
to use perenptory challenges on jurors who should have been
excused for cause.” 1d. at 259. This principle has been
reaffirmed by our suprenme court in nunerous cases since the

Thomas case. For exanple, in Furnish v. Commonweal th, Ky., 95

S.W3d 34 (2002), our suprene court held that “[i]f the tria
court abuses its discretion by inproperly failing to sustain a
chal l enge for cause, it is reversible error because the

def endant had to use a perenptory chall enge and was t hereby

deprived of its use otherwise.” 1d. at 44-45. See also Stopher

v. Commonweal th, Ky., 57 S.W3d 787, 796 (2001).

The majority cites Farris v. Commonweal th, Ky. App.,

836 S.W2d 451 (1992), overruled on other grounds by Houston v.

Conmonweal th, Ky., 975 S.wW2d 925 (1998), and Ri gshy v.

Commonweal th, Ky., 495 S.W2d 795 (1993), overrul ed on other

grounds by Pendl eton v. Commonweal th, Ky., 685 S.W2d 549

(1985), to support its position. |In the Farris case this court
concluded that the trial court abused its discretion by not
striking a juror for cause. However, relying on Smth v.

Commonweal th, Ky., 734 S.W2d 437, 444 (1987), this court

concl uded that the error was harm ess because the appellant “did
not even attenpt to denonstrate that the use of a perenptory

chal I enge on Juror Harrod ‘resulted in a subsequent inability to
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renmove further unacceptable jury panel nenbers. Farris, 836

S.W2d at 455, quoting Smth, supra.

In the Smth case our supreme court held that there
was no abuse of discretion by the trial court’s refusal to
strike for cause six potential jurors who were either connected
with |aw enforcenent or had an all eged predisposition to the
prosecution. |d. at 444. The court went on to state that
forcing Smth to renove the six jurors by perenptory chall enges
did not require himto use all his perenptory chall enges and
that he had not denonstrated that the use of the chall enges
“resulted in a subsequent inability to renove further

unacceptable jury panel nenbers.” 1d., citing Rigsby, supra.

In the Rigsby case the court held that “[a] defendant
who fails to exhaust such [perenptory] chall enges cannot
conpl ain concerning the jury selection.” Id. at 498-99. See

also Wllianms v. Commonweal th, Ky. App., 829 S.W2d 942 (1992),

wherein this court held that, in order to prevail on the issue,
t he appellant had to denonstrate that all his perenptory
chal | enges had been exhausted and that an inconpetent juror was
allowed to sit who should have been stricken for cause. Id. at
943.

Each of the cases relied upon by the najority were

prior to our suprene court’s decision in the Thomas case.

beli eve the Thomas case and the many cases citing it thereafter
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clearly hold that it is reversible error where a trial court
failed to properly strike a juror for cause and where the

def endant used all his perenptory challenges. Therefore, |
respectfully dissent fromthis portion of the opinion and woul d
vacate and remand for a new trial on all charges.

I would vacate the felony stal king conviction for a
second reason. The majority concluded that Akers was prejudiced
by the Conmonwealth’s failure to provide himw th the Uniform
O fense Report on the fourth-degree assault charge. However,
the majority concluded that he was not prejudiced by the
di scovery violation as to the stal king and unl awf ul i nprisonnent
charges because an actual injury was not required for proof of
those offenses. The majority rejected Akers’ claimthat the
di scovery violation affected his entire defense. Further, the
majority stated that the evidence of guilt was overwhel nming even
in the absence of any evidence regardi ng physical injury. |
di sagr ee.

Akers’ defense was that the incident never occurred.
Going into the trial, his attorney hoped to persuade the jury
that the incident never occurred because of the absence of any
evi dence of a physical injury. H's attorney even obtained
di scovery of a docunment signed or initialed by the trooper in
whi ch he had checked the box |abeled “no injury.” Wen the

undi scl osed docunent canme to light at trial, Akers’ defense was,
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as he stated in his brief, “gutted.” The disclosure of the
docunent destroyed Akers’ attenpt to cross exam ne the trooper
based on his notation in the disclosed docunent that no injury
had occurred. Had the trooper confirmed that there was no
injury as he had stated in his other report, then the case would
have sinply been a “he said/she said” case. |In any event, the
evi dence agai nst Akers woul d not have been overwhel m ng as
stated by the majority. | would vacate and remand for a new

trial on all charges on this ground as well.
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