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BEFORE: JOHNSON, SCHRODER AND TACKETT, JUDGES.

JOHNSON, JUDGE: Loren Nichols, MD. has appeal ed from an order
of the Pike Circuit Court entered on April 24, 2002, which
granted Pikeville United Methodi st Hospital’s (PMH) notion for
summary judgnent. Having concluded that there is no genui ne
issue as to any material fact and that PWVH was entitled to

judgnent as a matter of law, we affirm



On February 26, 1996, Dr. N chols and PVH entered into
an agreenent whereby Dr. N chols would begin practicing
orthopedic surgery in the Pikeville, Kentucky, area, including
the service area of PVWH  According to the contract, there was
an i nsufficient nunber of orthopedic surgeons in the Pikeville
area to neet the needs of the conmunity. |In exchange for Dr.

Ni chol s agreeing to practice in the Pikeville area for three

years, PWVH agreed to, inter alia, loan Dr. Nichols $57, 000. 00,

whi ch woul d be forgiven if Dr. N chols fulfilled his three-year
obligation.! In late July 1997, Dr. N chols noved to Pikeville
and began his practice at PVH

During the fall of 1998, Dr. Nichols devel oped a boil
or pinple on his forearmthat was slow in healing. Tests on the
boil revealed that it was a bacterial infection known as
Methicillin Resistant Staphyl ococcus Aureus (MRSA). As a
result, Dr. Nichols imedi ately ceased perform ng surgeries
until the infection had been given tine to heal. According to
Dr. Nichols’ s deposition testinony, he refrained from performng
surgeries for approximately six days until the boil had heal ed
and he was cleared by Dr. Tamara Musgrave? to resunme perform ng

surgi cal procedures.

! PVMH al so agreed to pay Dr. Nichols $25,000.00 as conpensation under the
agr eenent .

2 Dr. Musgrave was an Infectious Disease Specialist at PVH during this tine
peri od.



At some point prior to June 1999, several of Dr.
Ni chols’s fornmer patients conpl ained that he had infected them
during treatnent.® At around the same time, three other doctors
at PvH, Dr. Lela Maynard, Dr. Debbie Bailey, and Dr. d enn
Irwn, also conplained to hospital adm nistrators regarding Dr.
Ni chol s’ s response tinme to energency roomcalls and his decision
to transfer patients that may have been properly treated
| ocal ly.

In June 1999 the Ofice of Inspector Ceneral for the
Kent ucky Cabi net for Health Services investigated MRSA
infections in Dr. Nichols s patients at PMH  The Investigation
Report “substantiated” the allegations that PMH and Dr. N chols

had “failed to protect patients frominfections.”?

The report
concl uded by recommending that Dr. N chols be reported to the
Medi cal Licensure Board.”®

On June 18, 1999, after reviewing informtion

contained in the Investigative Report, the Executive Conmmttee

3 Dr. Nichols testified in his deposition that eight people had brought suit
against himalleging that he had infected them when they received treatnent
as his patients.

4 Specifically, the report found that PVH “pernmitted a surgeon [Dr. Nichols]
with a positive culture for MRSA to return to the practice of surgery, prior
to obtaining a negative culture as recomended by the |Infectious Disease
Speci alist.”

> Dr. Nichols stated in his deposition that he was reported to the Medica

Li censure Board, but that he never received any kind of official conplaint or
notification fromthe Board. Dr. N chols also stated that he believed one of
his forner patient’s attorneys reported himto the Board.



of the Medical Staff of PWVH notified Dr. Nichols by letter that
“[his] surgical infection rate [was] significantly higher than
[his] peers at this hospital,” and that “[his] past activities
[ had] raised questions regarding [his] judgnment.” The Executive
Committee further stated in this letter that Dr. Ni chols woul d
be required to receive additional training fromthe hospital’s
Infection Control O ficer, and that there would be “cl ose
nmonitoring” during his surgical cases. Follow ng receipt of
this letter, Dr. Nichols immediately resigned fromhis staff
privileges at PWVH. °

During this sanme tinme period, Dr. N chols began
applying for surgical privileges at two other hospitals, Three
Ri vers Medical Center and Paul B. Hall Regional Medical Center.
On July 7, 1999, Dr. Nichols signed a release form authori zi ng
Three Rivers to consult with other hospitals or institutions
regardi ng his professional conpetence as an orthopedi ¢ surgeon.
This rel ease formal so authorized PVH to rel ease docunents to
Three Rivers that mght be relevant to its investigation of Dr.
Ni chols’s credentials. On July 8, 1999, Dr. N chols signed a
simlar witten release formwi th Paul B. Hall

As part of the investigative process, copies of the
letter sent by the Executive Conmittee to Dr. N chols, wherein

he was notified of the results of the Investigative Report, were

5 Dr. Nichols's resignation letter was dated June 21, 1999.
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sent by PVMH to both Three Rivers and Paul B. Hall. Prior to
this however, Dr. Nichols testified that he personally gave both
hospitals a copy of the letter. According to Dr. N chols’'s
testinmony, he did not want either hospital to be surprised by
the contents of the letter, and he wanted a chance to explain
the situation. Three Rivers eventually granted surgica
privileges to Dr. Nichols, but Paul B. Hall did not.

On Novenber 3, 1999, PWH filed suit in Pike Grcuit
Court, seeking to collect the anbunt owed under its | oan
agreenent with Dr. Nichols. PMH clainmed that Dr. N chols had
failed to fulfill the last two years of his three-year
obligation.” On June 16, 2000, Dr. Nichols filed a separate suit
in Pike Grcuit Court, asserting a wongful term nation of
enpl oynment cl ai mand a defamation claimagainst PVH In an
order dated August 12, 2000, the trial court consolidated the
two cases.®

On Septenber 10, 2001, PMH filed a notion for summary
judgment, arguing that Dr. N chols was not an enpl oyee of PM,
and hence, could not have been “wongfully termnated.” PV
further argued that the release forns signed by Dr. Nichols

barred his defamati on claimagainst PMH  After a hearing was

" PVH sought $79,078.43, plus applicable interest charges in damages.

8 According to PMH's brief, its clains against Dr. Nichols are still pending
before the trial court.



held on the matter, the trial court granted PVMH s notion for
sunmary judgnment on April 24, 2002. This appeal foll owed.

Dr. N chols argues that sunmary judgnment was i nproper
on the grounds that a genuine issue of material fact existed as
to whether PMVH rel eased copies of the letter in question to
Three Rivers and Paul B. Hall *“in good faith.” Specifically,
Dr. Nichol s argues:

Certainly, the dispute between PVH and Dr.

Nichols as to the truth or falsity of the

matters asserted in its letter of June 18,

1999, and its subsequent publication to

prospective enployers, is such a dispute as

to [preclude summary judgnent].

W di sagree and hold that there was no genui ne i ssue as to any
material fact and that PVMH was entitled to judgnent as a nmatter
of |aw.

Summary judgnent is only proper “where the novant
shows that the adverse party could not prevail under any
circunstances.”® The trial court nust view the record “in a
I ight nost favorable to the party opposing the notion for
sunmary judgnment and all doubts are to be resolved in his

n 10

favor. This Court has previously stated that “[t] he standard

of review on appeal of a sunmary judgnent is whether the trial

% Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480
(1991) (citing Paintsville Hospital Co. v. Rose, Ky., 683 S.W2d 255 (1985)).

10 st eel vest, supra, (citing Dossett v. New York M ning & Manufacturing Co.,
Ky., 451 S.W2d 843 (1970)).




court correctly found that there were no genuine issues as to
any material fact and that the noving party was entitled to
judgnment as a matter of law. There is no requirenent that the
appel l ate court defer to the trial court since factual findings
are not at issue” [citations onmitted].!

Section 583 of the Restatenent (Second) of Torts

states in part that “the consent of another to the publication

of defamatory matter concerning himis a conplete defense to his

action for defamation.”?*?

Comment d to Section 583 expl ai ns what
iIs necessary for a consent to be valid:
It is not necessary that the other know

that the matter to the publication of which

he consents is defamatory in character. It

i s enough that he knows the exact |anguage

of the publication or that he has reason to

know that it nmay be defamatory. In such a

case, by consent to its publication, he

takes the risk that it may be defamatory.®®

In the case at bar, it is not disputed that Dr.
Ni chol s knew t he exact contents of the letter which he now
claims contai ned defamatory statenments. It is also not disputed
that Dr. N chols expressly signed witten rel ease forns
authorizing PVMH to rel ease, anong ot her things, copies of the

| etter in question to Three Rivers and Paul B. Hall. By signing

1 scifres v. Kraft, Ky.App., 916 S.W2d 779, 781 (1996).

12 Restatenent (Second) of Torts § 583 (1977). See also WIlliamS. Haynes,
Kent ucky Jurisprudence, Torts 8§ 8-7, p. 184 (1987) (stating that “[i]t is
al so general ly recogni zed that an absolute privilege exists where the
plaintiff has given his consent to the defamation”).

3 1d. at conmment d.



these rel ease forns, Dr. Nichols knew that Three Ri vers and Paul
B. Hall would have access to this letter. Indeed, Dr. N chols
admtted in his ow testinony that he personally delivered
copies of the letter to both hospitals so that neither woul d be
surprised by the contents of the letter and so he woul d have a
chance to explain the situation. Thus, since Dr. N chols
consented to the publication of this alleged defamatory letter,
PW is afforded a conpl ete defense against Dr. Nichols’'s

def amati on acti on.

In his brief to this Court, Dr. N chols has devoted
much of his tinme attenpting to point out facts which he contends
i ndicate “bad faith” conduct on the part of PMH in rel easing
copies of the letter to Three Rivers and Paul B. Hall. However,
where the person all eging defamati on has consented to the
publication of the statenents in question, the presence or
absence of good faith is imuaterial in determ ning whether the
def ense of consent is available. W return once again to
Section 583, where comment f states:

The privilege conferred by the consent

of the person about whom the defamatory

matter is published is absolute. The

protection given by it is conplete, and it

is not affected by the ill will or persona

hostility of the publisher or by any

i mproper purpose for which he may nmake the

publication, unless the consent is to its

publication for a particul ar purpose, in
whi ch case the publication for any other



purpose is not within the scope of the
consent . 4

Dr. Nichols does not argue that the publication of the
letter in question was for a purpose that was not intended by
the release. Dr. Nichols intended for PMH to provide Three
Ri vers and Paul B. Hall w th docunents concerning his enpl oynent
at PVMH and the letter in question constituted such a docunent.
Hence, PMH was absolutely privileged in rel easing copies of the
letter to Three Rivers and Paul B. Hall, regardl ess of any
al l eged “bad faith” conduct on the part of PMH  Accordingly,
since there is no genuine issue as to any nmaterial fact, PMVH was
entitled to judgnent as a matter of law on Dr. Nichols’'s
def amation claim?®

Finally, we note that Dr. Nichols has made no argunent
on this appeal that the trial court erred by granting PVH s
nmotion for summary judgnent on his wongful term nation claim
Therefore, we will not discuss this issue on appeal.

Based on the foregoing, the order of the Pike Circuit

Court i1s affirned.

¥ 1d. at conmment f.

15 For sinilar cases fromother jurisdictions, see, e.g., Baker v. Lafayette
Col | ege, 504 A.2d 247 (Pa.Super.Ct. 1986) (hol ding that a coll ege was
absolutely privileged in publishing a professor’s eval uation where that

prof essor had consented to such publication); Litman v. Massachusetts Mt ual
Life Insurance Co., 739 F.2d 1549 (11th Cr. 1984)(hol ding that the defendant
was entitled to a conplete defense where the plaintiff consented to the

rel ease of statements regarding his financial situation); and Cox v. Nasche,
70 F.3d 1030 (9th Cr. 1995)(holding that a former enployer was absolutely
privileged in releasing a former enployee’s work history to a prospective
enpl oyer where the enpl oyee had signed witten release form authorizing such
a rel ease).




ALL CONCUR.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
M chael de Bourbon Panel a May
Pi kevill e, Kentucky Pi kevill e, Kentucky
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