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JOHNSON, JUDCGE: Don Daniel and his wife, Louise Daniel, and
their son, Joshua Daniel, have appeal ed froma judgnent of the
Muhl enberg G rcuit Court entered on May 15, 2002, which awarded
Jamie Gregory (formerly Jones), the appellee herein, sole
cust ody of her daughter, Jasm ne. Having concluded that all of
the Daniels’s clains of error are without nerit, we affirm

The parties have vastly differing accounts with

respect to the factual history of this case; however, our review



of the record reveals the following. Joshua Daniel and Jam e
Gregory are the biol ogical parents of Jasm ne, who was born on
May 13, 1999.! Don and Louise Daniel are Joshua’'s parents and

t he paternal grandparents of Jasmine. Shortly after Jasm ne was
born, Don and Loui se began to periodically care for her at their
home in Belton, Mihlenberg County, Kentucky. From around the

m ddl e of May 1999, until April 2001, Jasm ne woul d spend
approximately two to three days per week at Don and Louise’s
honme. In addition, Jame’s nother, Debbie Jones, would
sonetinmes keep Jasmne for two to three days at a tine. Jame
kept and cared for Jasm ne when she was not staying with either
Debbi e or Don and Loui se.

After Jasmne’'s birth, Joshua had very little contact
with her for the first three years of her life.? According to
Joshua, he did not want to get “involved” with Jasm ne until
paternity could be established.® On February 6, 2002, an agreed
judgnent of paternity was entered by the Mihl enberg District

Court establishing Joshua as the biological father of Jasmne.*

! Joshua and Jamie were never married. Jame married Jim Gregory subsequent
to Jasmine’s birth.

2 Joshua lives in Paducah, MCracken County, Kentucky, where he has resided
for nost of the time he has known Jami e.

3 Joshua testified that shortly after Jasmi ne was born, Jamie told himthat
Jasm ne was not his child. Janmie denies ever making such a statenent.

4 Jame did not try to collect child support fromJoshua. According to

Joshua, he first began attenpting to establish paternity in early-to-md
2000. Jami e explained her failure to bring Jasmne in for DNA testing in a
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Joshua testified that after paternity was established, he
travel ed approximately 90 mles to Miuhl enberg County every
weekend to see Jasm ne.

At sone point around April 2000, Jam e began seeing
her current husband, Jim Gregory.®> Prior to the entry of the
agreed judgnent of paternity by the Muhl enberg District Court,
Jim Jam e, and Jasm ne noved to California. According to
Jam e, Jimwanted to nove to California in order to be closer to
his children froma prior marriage. On February 13, 2002, Don,
Loui se, and Joshua filed a petition in Muhlenberg Crcuit Court
seeki ng energency, tenporary custody of Jasm ne. As the basis
for their petition, the Daniels asserted that Jam e had
negl ected Jasm ne by not seeking the appropriate nedical care
for a leg injury that Jasm ne sustained in an autonobile
acci dent on Novenber 30, 2001.° In addition, Don and Louise
claimed that they were de facto custodi ans as defined by KRS
403. 270(1). On February 18, 2002, after an energency hearing

was held, the trial court entered an order granting the

timely manner by stating that her mail was not being delivered to her place
of residence.

® Jimand Janie were married on March 1, 2002.

6 Jasnmine suffered a fractured leg in the accident. The accident occurred
when a vehicle driven by Jimslid into a tree that had fallen across the
road. There have been no allegations that Jimwas in any way at fault for
the accident.

" Kentucky Revised Statutes.



Daniels’s petition for tenporary custody. Thereafter, Don
traveled to California and returned to Kentucky wi th Jasm ne.

On March 12, 2002, Jame filed a notion seeking an
evidentiary hearing on the issue of permanent custody of
Jasm ne. After a hearing was held on April 23, 2002, the tria
court entered a judgnment on May 14, 2002, awarding Jam e sole
custody of Jasmine. The trial court found that Don and Loui se
had failed to establish that they were de facto custodi ans under
KRS 403.270(1). The trial court further found that there had
been no neglect by Jame in her care for Jasmne. Finally, the
trial court found that “Jame is a fit and proper person to have
the care of Jasmine,” and that “it is in the best interests of
Jasm ne” to award custody to Jame. On June 25, 2002, the tria
court entered an order denying the Daniels’s notion to alter,
anmend, or vacate its judgnent awardi ng Jam e sol e custody of
Jasm ne. This appeal foll owed.

Don and Louise first argue that the trial court erred
by finding that they had failed to establish that they were de
facto custodians of Jasmne. In support of this argunment, Don
and Loui se point to numerous occasions in which they provided
for Jasmne’s various needs. However, while Don and Louise did
play a significant role in caring for Jasmne during the first
two years of her life, their relationship with Jasm ne did not

rise to the level of de facto custodians.
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Under KRS 403.270(1), a de facto custodian is “a
person who has been shown by clear and convincing evidence to
have been the primary caregiver for, and financial supporter of,
a child who has resided with the person for a period of six (6)
months or nore if the child is under three (3) years of age.

."% In Consalvi v. Cawood, ® this Court discussed what nust

be shown in order to establish de facto custodi an status under
KRS 403.270(1):

The de facto custodi an statute does not,
contrary to Cawood’s position at oral
argunent, intend that nultiple persons be
primary caregivers. The court’s finding that
he was "a primary caregiver" and "a
financial supporter"™ is not sufficient to
establish that he was indeed "the primary
caregiver" within the neaning of the
statute. It is not enough that a person
provide for a child alongside the natura
parent; the statute is clear that one nust
literally stand in the place of the natura
parent to qualify as a de facto custodi an.
To hold otherwi se woul d serve to expand a
narrowl y drawn statute intended to protect
grandparents and ot her persons who take care
of a child in the absence of a parent into a
broad sweeping statute placing al
stepparents on an equal footing with natura
parents. In light of both the |egislative

hi story and the common sense interpretation
of the | anguage of the statute, we do not
believe that this result was contenpl ated by
the General Assenbly [enphases original].

8 Under KRS 403.270, if an individual can establish that he or she is a de
facto custodian, that person is given equal consideration along with the
child s parent(s) in determning custody issues pursuant to the “best
interests of the child” standard.

° Ky.App., 63 S.W3d 195, 198 (2001).



In the case sub judice, Don and Loui se have stated in

their brief that Jasmne “lived with the Daniels two to three
days per week over a one and one-half year period.” Oher than
one occasion in which Jasm ne purportedly stayed with Don and
Loui se for three strai ght weeks, !° Jasm ne spent the rest of her
time primarily in the care of Jam e and/or Jam e’'s nother,
Debbi e. Therefore, at nost, Don and Loui se provided for
Jasm ne’ s needs al ongside Jame. As Consalvi makes clear, this
is not enough to establish a de facto custodian rel ationship.
Accordingly, the trial court did not err by finding that Don and
Loui se failed to establish de facto custodi an status as defi ned
under KRS 403.270(1).

Don and Loui se next argue that even if they are not

found to be de facto custodians, they are nonethel ess entitled

to custody of Jasm ne on the grounds that Jamie is “an unfit
nother.” I n support of this allegation, Don and Louise point to
several instances in which they claimJame neglected Jasm ne.
In particular, they allege (1) that Jam e continuously failed to
seek nmedical treatnment for the leg injury Jasm ne sustained in
an aut onobil e acci dent on Novenber 30, 2001; (2) that Jasm ne
has had recurring problens with hygiene, including head lice;

(3) that Jam e purportedly admtted to using illegal drugs; (4)

that Ji m had been physically abusive toward Jam e and had t hrown

10 Janmie testified that Jasnmine was never left with Don and Louise for three
strai ght weeks.



her and Jasm ne out of their hone in extrenely cold weat her
conditions; and (5) that Jam e and her nother Debbie were
involved in a dispute which culmnated in Jame throwng a plate
of food on Debbi e.

Unl ess a parent has waived his or her superior right
to custody, a nonparent, who is not a de facto custodi an, cannot
prevail over a parent in a custody dispute, unless the nonparent
can show by cl ear and convincing evidence that the parent is

unfit.??!

Where there is conflicting evidence in the record
regarding a parent’s fitness as a parent, and the trial court
resol ves the issue in favor of the parent, this Court wll not
disturb the trial court’s findings unless they are clearly
erroneous. ' In the case at bar, we conclude that the tri al
court’s finding that Jame is a fit parent was not clearly
erroneous.

Wth respect to Don and Louise’s allegations of

i nadequate nedical care, Jame testified that Jasm ne’ s cast

1 Moore v. Asente, Ky., 110 S.W3d 336, 359 (2003) (quoting 16 G aham &
Kel l er, Kentucky Practice, Domestic Relations Law 21.26 (2d ed. 1997 & 2003
Supp.)(stating that:

Custody contests between a parent and a nonparent who
does not fall within the statutory rule on “de facto”
cust odi ans are determ ned under a standard requiring
the nonparent to prove that the case falls within one
of two exceptions to parental entitlenent to custody.
One exception to the parent’s superior right to
custody arises if the parent is shown to be “unfit”
by clear and convi nci ng evidence. A second exception
arises if the parent has waived his or her superior
right to custody).

12 Bjckel v. Bickel, Ky., 442 S.W2d 575, 576 (1969).

-7-



came off after it got wet in the bathtub, and that she took
Jasm ne to the doctor two days |ater where it was discovered
that the fracture had healed and that at that tine only a
bandage wap was required. Medical records admtted into
evi dence support Jam e’'s testinony. Accordingly, the trial
court’s finding that Jam e did not neglect Jasm ne’ s nedica
needs was not clearly erroneous.

As for Jasmne's alleged problens with hygi ene, Janm e
testified that social workers in both Kentucky and California
visited Jam e’ s residences and that neither found deficiencies
whi ch woul d have warranted Jasmine’s renoval fromthe hone.
Therefore, the trial court’s finding that Jam e did not negl ect
Jasmne in this manner was not clearly erroneous.

As to allegations of drug use, Jame admtted in her
testinmony that she had used drugs prior to becom ng pregnant
wi th Jasm ne, but she clained that she ceased using drugs when
she | earned of her pregnancy. In addition, Jame testified that
the results of a voluntary drug test taken after Jasmne’s birth
were negative. Don and Louise did not introduce any evidence of
drug use by Jami e after Jasnmine’'s birth. Hence, although the
trial court did not make specific factual findings wth respect
to Jam e’s drug use, there was not “clear and convincing”

evi dence before the trial court which would have supported a



finding that any alleged drug use had rendered Jam e unfit as a
par ent .

Finally, with respect to the allegations of donestic
vi ol ence, although there was evi dence suggesting that Jim had
physi cal |y abused Janie, !® Janmie testified that she made Jasni ne
| eave the room when she and Ji m were engaged in argunents and
that Jimhad never forced her and Jasm ne to stand outside in
poor weat her conditions. Further, Jam e stated that Jasm ne was
not in the home when she and Debbi e had an altercation which
resulted in the throwi ng of food. Although Louise did testify

that Jasm ne seenmed to get nervous when around nen and when she

was told “no,” the trial court found that there was “not
sufficient proof” to indicate that any donestic viol ence had
adversely affected Jasm ne.'* Based on our review of the

evi dence presented by both parties, we cannot conclude that the
trial court’s finding was clearly erroneous. Accordingly, the
trial court did not err by finding that Don and Loui se had
failed to show by clear and convincing evidence that Jam e was

an unfit parent.

13 Jami e denies that Jimever physically abused her. However, records from
the Muhl enberg District Court indicate that Jamie filed a conplaint against
Jimfor allegedly slapping her in the face and pulling her hair.

14 See KRS 403.270(3)(stating that “[t]he court shall not consider conduct of
a proposed custodi an that does not affect his relationship to the child. If
donestic viol ence and abuse is alleged, the court shall determ ne the extent
to which the donestic violence and abuse has affected the child and the
child's relationship to both parents”).
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Finally, Joshua argues that the trial court erred by
not granting himjoint custody of Jasmne with Jame. However,
our review of the record shows that Joshua failed to request
that he be granted joint custody of Jasmne with Jam e until the
nmotion to alter, anmend, or vacate was filed on May 23, 2002.

Thr oughout the proceedi ngs, Joshua and his parents requested
that they be granted joint custody of Jasm ne. The purpose of a
notion to alter, anend, or vacate is to bring to the trial
court’s attention an error in a prior order or judgnent. The
trial court did not err by not granting Joshua relief that he
failed to tinmely request.

Based on the foregoing, the judgnment of the Mihl enberg

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANTS: BRI EF FOR APPELLEE
Jul i e Shadoan M ke McCaul ey
Bowl i ng Green, Kentucky Madi sonvi |l | e, Kentucky

-10-



