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PAI SLEY, JUDGE. This is an appeal froma judgnent entered by
the Boyd Circuit Court following a bench trial in which the
trial court dism ssed appellant’s clains agai nst appell ee, and
awar ded appel |l ee the sum of $123,077.00 for his counterclaim
Appel lant clainms that the court erred by finding that there was

an oral nodification of the parties’ witten contract, by

! Thi s opinion was prepared and concurred in prior to Judge Paisley’ s
retirement effective Decenber 1, 2003.



failing to find that appell ee breached a non-conpete cl ause
contained in the contract, and by failing to credit appell ant
for one-half of the parties’ overhead expenses for the nonths of
April and May 1998. For the foll ow ng reasons, we affirm

The parties, both of whom are rheumatol ogi sts, entered
into an agreenment in 1994 which provi ded that appellee would
work for appellant for a period of one year, at which tine
appel | ee woul d have the option to purchase fifty percent of the
stock in appellant’s solely owned corporation. Approxinmately
one year later, in Septenber 1995, the parties began negotiating
a buy-in agreenent. The final draft, signed in May 1997,
cont ai ned a standard non-conpete clause and a cl ause whi ch
specified that the contract was retroactive to Septenber 1,
1996.

Sonme tinme later, the parties agreed to split up their
busi ness and go their separate ways. However, in April 1999,
when negotiations regarding the split failed, appellant filed an
action alleging that appellee had breached the non-conpete
cl ause contained in the buy-in agreenent resulting in danages,
t hat appel | ee accidentally had been overpaid and thus owed
appel  ant rei nbursenent, and that certain pages of the contract
bet ween the parties had been substituted and the contract shoul d
be reformed to its original state. Appellee filed a

counterclaimalleging that appellant owed hi m conpensati on under
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the ternms and conditions of the buy-in agreenment. Follow ng a
bench trial, the trial court dism ssed appellant’s clains and
awar ded appel |l ee $123,077.00 on his counterclaim This appeal
f ol | owed.

First, appellant argues that the court erred by
finding that there was an oral nodification of the parties’
witten contract. Specifically, appellant asserts that the
buy-in agreenment, which was signed in May 1997, is retroactive
to Septenber 1, 1996, under the express terns of the agreenent
and that during the tinme period from Septenber 1995 to Septenber
1996 appellee sinply continued to be appellant’s enpl oyee under
the ternms of the original enploynent contract. However, the
court found that due to the actual conduct and practice of the
parties, the original enploynment contract ended in Septenber
1995, and that the parties thereafter operated under an ora
agreenent until Septenber 1, 1996, when the buy-in agreenent
becane retroactively effective. Appellant argues that both of
the parties’ agreenents were unanbi guous, and that the trial
court sinply disregarded their clear contractual |anguage. W
di sagr ee.

“I't is well established that construction and
interpretation of a witten instrument are questions of l[aw for

the court.” GCnelli v. Ward, Ky. App., 997 S.W2d 474, 476

(1998). To support his argunment, appellant points to a specific
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portion of the original enployment contract which stated that it
woul d term nate after one year “with the understanding that sane
will be automatically renewabl e unless term nated or notice
given as is el sewhere provided herein.” At the end of the
initial one-year enploynent period, the parties were faced with
a choi ce about how their relationship should proceed. They could
ei ther continue with no change, part ways, or proceed with the
negoti ati ons of a buy-in agreenment. The parties chose the
latter, thereby essentially ending their relationship under the
terms of the original enploynent contract. Thus, there was no
oral nodification of either the original contract or the buy-in
agreenent. Instead, the parties created a separate ora
agreenent to cover the one-year period between Septenber 1,

1995, and Septenber 1, 1996, which was left open by the terns of
the two witten contracts. The trial court acted well within
its discretion by filling in this gap and finding that
appel l ee’ s testinony concerning the parties’ oral agreenent was
credible. This is especially true since various docunents
created by appellant, including his April 1999 report concerning
t he amobunt purportedly owed to appellee after the split,
referred to Septenber 1995 as the date on which appel | ee began
sharing directly in the business’s profits. Based on this

evi dence, we cannot find that the court’s decision was clearly

erroneous.



Next, appellant asserts that the trial court erred by
failing to enforce the non-conpete clause contained in the
parties’ buy-in agreenent. Appellant argues that he was not
willing to waive the non-conpete clause unless appellee rel eased
himfromany further obligations. However, the trial court
found that appellant’s actions were contrary to this position,
as appellant initiated the parties’ split and actively
participated in dividing the assets. The court also found that
appel l ee had altered his position in reliance on appellant’s
actions. Based on the evidence that appellant waived the
non- conpete clause in exchange for getting out of business with
appel l ee, we cannot find that the trial court abused its
di scretion.

Finally, appellant argues that the trial court erred
by failing to credit himfor one-half of the overhead expenses
incurred for the nonths of April and May 1998 while he was on a
| eave of absence fromthe office. However, appellant has
provi ded no evidence that appellee agreed to this arrangenent.
The trial court was thus faced with the conflicting testinony of
the parties, and it was the court’s prerogative to assign the
wei ght to be given the testinony presented to it.

The judgnent of the Boyd Circuit Court is affirned.

ALL CONCUR
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