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BUCKI NGHAM JUDGE: John Conrad Robi nson, Sr. (“Con”) appeals
froman order of the Fayette Crcuit Court that divided marital
assets with his former wife, Anne Harvey Robinson (“Anne”).
Specifically, Con argues that the trial court erred by

overval uing the inventory, equipnent, and rolling stock of Con's
busi ness, Con Robi nson Contracting, Inc., and by awardi ng Anne

i nterest accrued as her nonmarital property on an $86, 000 | oan



she made to the business in 1989. Having reviewed the record,
the argunents of the parties, and the applicable law, we affirm

Con and Anne were married on Decenber 21, 1980.
During their marriage, Con owned and operated a business® that
sol d topsoil, conmpost, and mulch to Lexington, Kentucky, area
custoners and that |ater engaged in wood and concrete recycling.
Anne worked as chief financial officer for the business and
handl ed the parties’ corporate and personal finances.

Con operated the business fromtwo tracts of land in
Lexi ngton. The business operations occurred on property | ocated
on Ceorgetown Road and in the Cahill Industrial Park. These
properties are both considered to be valuable tracts of
devel opnent property in the Lexington area. The Georget own Road
property contained |arge quantities of unprocessed material that
was sol d by the business. The business al so bought, maintained,
and sold various pieces of equipnent that Con was using to
further its purposes. The conpany’s recycling, conpost, and
topsoil products al so produced a reasonable profit during the
1990s.

Throughout their marriage, Con and Anne constantly

di sagreed over business practices and expenditures. These

! The record shows that Anne owned 51% of Con Robi nson Contracting while Con
owned 49% of the business. During the litigation of this matter, Con
asserted that he was never aware that Anne owned a nmmjority of the business.
Anne stated that Con willingly signed over a najority of the business to her
in recognition of her bookkeeping abilities as well as to qualify the

busi ness for special status as a femal e-owned enterpri se.
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di sagreenents, coupled with Con’s desire to | eave the business
altogether, led the parties to place the business for sale.
They unsuccessfully tried to sell the business as a going
concern several tinmes during the 1990s. In the neantine, the
parties continued to buy and sell equi pnent and incurred
addi tional debt. The business al so becane |ess profitable
because it lost custonmers to increased conpetition that was able
to produce better material through screening.

In 1998, Con discovered that Anne had noved over
$300, 000 from the business accounts into accounts that were
solely in her name.? Anne asserted that this noney represented
repaynent of a | oan she had nmade to the business from an
i nheritance in 1989 in the anount of $86,000 at 15% i nterest.
After learning of this and other w thdrawals, Con renoved Anne’s
signature authority on the business account and changed the
address of the business’s accounts receivable departnent. After
| osing her financial authority over the business, Anne filed for
di vorce on April 17, 2000.

An evidentiary hearing was held in this matter on
March 18 and March 20, 2002. At this hearing, both parties
present ed evi dence concerning the value of the business. Anne
testified that Con annually assessed each piece of equi pnment and

rolling stock individually and determ ned the val ue of those

2 The largest withdrawal was a check to Morgan Keegan for $275,000 on March

10, 1998.



itens. The parties then purchased insurance on those itens
based on Con’s assessnent. Anne supported her testinony with
i nsurance policies from CNA | nsurance Conpany that |isted the
actual cash value of the equipnent and rolling stock. The
equi pnent and rolling stock were insured by CNA for 100% of the
actual cash values as deternmi ned by Con during his assessnents.
Wth regard to the inventory value of the business,
Anne testified that she relied on quarterly and annual reports
prepared for and provided to the Environnental Protection Agency
and the Kentucky Division of Waste Managenent for the years
1998, 1999, and 2000. Anne stated that she was responsible for
filing these quarterly and annual reports that summarized the
sal es and anount of naterial processed by the conpost and
recycling operations. Fromthese reports, Anne estimated that
50, 000 cubic yards of inventory was | ocated on the Georgetown
Road property and that the inventory was val ued at $500, 000.3
Finally, Anne testified that she had | oaned the
conpany $86, 000 in 1989 from her inheritance in an effort to
hel p the business during a period of financial difficulty. She

noted that the parties had agreed to repay the loan at 15%

3 In obtaining this value, Anne estimated that the conpost blend constituted

20, 000 cubic yards of the inventory, which sold for $15 per yard. The tota
val ue for the conpost was estimated to be $300,000. The renaining 30,000
cubi c yards of product was nmul ch and was sold for $11 per yard for a value of
$330, 000. Anne discounted the $630,000 in estinmated inventory by 20%to take
i nto account the cost the business would incur to finish the product and
prepare it for sale. At this point, Anne obtained her final estinmate that
the inventory on the Georgetown Road property was val ued at approxi mately
$500, 000.



interest. Anne repeated her assertion that the $300, 000 she
moved from the business accounts to accounts in her nane only
constituted the repaynent of that |oan. Con acknow edged that
Anne had | oaned the conpany $86, 000 and that the |oan was paid
back in 1998, but he denied having agreed to pay interest on the
loan. Con testified that he was never aware that Anne noved
noney between accounts until 2000.

Calvin D. Cranfill, a certified public accountant,
testified on Anne’s behal f concerning his valuation of the
business. Cranfill testified that he accepted Anne’ s val uation
of the equipnent, rolling stock, and inventory based upon the
docunent ati on Anne provided. Accordingly, Cranfill valued the
i nventory at $500, 000, the equi prent at $1, 004,879, the rolling
stock at $162,650, and the accounts receivable at $35,377. He
further testified that the busi ness possessed assets of $226, 227
in cash and $162,650 in goodwill. Cranfill also placed a val ue
on the real property owned by the business, with the Cahill
property being worth $1, 075, 000 while the Ceorgetown Road
property was val ued at $875,000.“% According to Cranfill, the
busi ness had total assets of $4,305,662 and liabilities of
$454,800. Fromthese assessnents, Cranfill determined the fair

mar ket val ue of the business to be $3, 850, 862.

4 Cranfill did not appraise the real property hinself. Rather, he accepted
real estate appraiser Steven B. Rohlfing s valuation of the property. Con
accepted Rohlfing's assessnent of the Cahill property.
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In response to Anne’s evidence concerning the
val uati on of Con Robinson Contracting, Con’ s appraiser, Carrel
L. Eakle, valued the business at $2,060,003. Eakle stated that
he believed the inventory stored on Georget own Road possessed no
value due to its poor condition. Further, Eakle testified that
he assigned a value of $1,021,490 to the equi pnent based upon
its resale, not its insured, value. Eakle noted that he
performed no i ndependent appraisal of the equi pment, but sinply
relied upon Con’s assessnent of the fair market val ue for each
pi ece of equi pnent.

Con’s property appraiser, Doris Leach, testified that
t he val ue of the Georgetown Road property was $450,000. Leach
noted that the poor condition of the inventory and the cost to
clear this inventory fromthe prem ses |owered the value of the
Georgetown Road property. However, Leach testified that if
remedi ati on of the property was not taken into account, the
Georget own Road property is worth approxi mately $650, 000.

Finally, Con testified that he believed Anne’s
val uati on of the business was incorrect because the value of the
equi pnent and inventory was inflated. According to Con, the
i nventory had no val ue because of its poor condition and because
anyone could obtain this material fromthe Fayette County
landfill for free. Yet, during his testinony, Con adnmitted that

he did, in fact, possess inventory at the Georgetown Road farm
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and that he prepared sone of that inventory for sale and had
recei ved sone incone fromthe sale of the Georget own Road
inventory. Wth regard to the equi pnent, Con asserted that he
appr ai sed each piece of equi pnment personally, provided those
values to Anne, and insured the equipnent for its actual cost.
Con further admtted that, fromthe tinme Anne filed for divorce,
he renewed the CNA I nsurance policies twice for the anpunts in
whi ch he could actually sell each piece on the open narket.

On June 13, 2002, the trial court issued its
Suppl enmental Fi ndings of Fact and Conclusions of law. In this
judgnment, the trial court first found that Anne had nade a | oan
of $86,000 to the business in 1989 from nonnarital funds and was
entitled to have the |oan paid back with 8% interest. The court
also held that the interest was nonmarital property. Next, the
court valued the marital estate at $4,525,637. In making this
finding, the court accepted Cranfill’s valuation of the business
inits entirety except for the value he assigned to the
Georgetown Road property. For the Georgetown Road property, the
court accepted Leach’s assessnment of $650,000. Accordingly, the
trial court found that the business was worth $3, 625, 862.

The court then awarded Anne the Cahill and Harrodsburg
road properties, valued together at $1,931,000, a Central Bank
account containing $43,775, and cash from Con in the anpunt of

$288,043.50. Con retained the assets of the business except for
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the Cahill property. After the cash paynent was consi dered,
each party received $2, 262, 818. 50, which represented one-hal f of
the total marital estate.

After the trial court made its rulings, Con filed a
nmotion for a new trial pursuant to Kentucky Rules of G vil
Procedure (CR) 59.02, arguing that the evidence at trial was
insufficient to support the value of the inventory, equipnent,
and rolling stock of the business. The court denied Con’s
nmoti on on August 19, 2002. This appeal followed.

On appeal, Con presents three assertions of error for
our review. First, he argues that the trial court erred in
val uing the marital business because the evidence presented at
trial was insufficient to support the value the court placed on
t he conpany’s inventory, equipnent, and rolling stock. In
support of this argunment, Con contends that the court erred in
relying upon Anne’s testinony concerning the valuation of the
i nventory, equipnent, and rolling stock. He relies upon

Robi nson v. Robi nson, Ky. App., 569 S.wW2d 178, 180 (1978),

overrul ed on other grounds by Brandenburg v. Brandenburg, Ky.

App., 617 S.W2d 871 (1981), in asserting that the trial court
shoul d have ordered that additional evidence be obtained through
apprai sals by qualified experts.

In divorce actions, Kentucky law clearly permts a

property owner to establish a value on property she owns.
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Roberts v. Roberts, Ky. App., 587 S.W2d 281, 283 (1979).

I ndeed, a lay witness is authorized to testify regarding the
val ue of property and services even if that testinony involves

the use of opinions and conclusions. KRE® 701; Departnent of

H ghways v. Swift, Ky., 375 S.W2d 691 (1964). There nust,

however, be sone qualifications for giving an opinion. Roberts,
supra. Mere ownership of property does not qualify to establish

a true value. Comonweal th, Departnent of H ghways v. Fister,

Ky., 373 S.wW2d 720, 721-22 (1963).

The record shows that each party testified during the
hearing, with each party having personal know edge of the
busi ness and bei ng conpetent to testify as to the value of its
conponents. Wiile Con had a nore thorough know edge of his
conpany’s continuing field operations, Anne had been heavily
i nvolved in the business before the parties separated. As chief
financial officer for the business, Anne was responsible for
keeping all of the conpany’s financial records, renew ng the
i nsurance policies on the business and its equi pnent,
mai nt ai ni ng and col |l ecting accounts receivable, staying educated
on devel opnents in the market that may affect the price of the
conpany’s products, and filing reports with various state and
federal agencies concerning the activities of the business.

Wth these responsibilities, Anne becane famliar with the val ue

5 Kentucky Rul es of Evidence.



of the equi pnent, the market for the inventory held at the
Ceor get own Road property, and the earnings adduced by this
busi ness. Accordingly, it is apparent that Anne, through her
experience with the business, was qualified to express an
opi ni on concerning the value of the conpany’s inventory,

equi pnrent, and rolling stock. Her testinony concerning the
val uation of the assets of the business was al so supported by
various insurance docunents, environnmental reports filed with
state and federal agencies, and incone tax returns.

Mor eover, Anne’ s expert w tness provided testinony
t hat supported the val ue Anne assigned to the conpany’s
property. Cranfill testified that he confirnmed the val ues of
the equi pnment fromits insured values, as evidenced by docunents
from CNA I nsurance. Cranfill asserted that Con woul d not have
i nsured the equi pnent for approxi mately $1, 000,000 if Con did
not believe the equi pmrent was actually worth that val ue.
Further, Cranfill noted that this business had a history of
selling equi pnrent for reasonabl e gains.

As for the inventory, Cranfill stated that his val ue
was based upon Anne’s opinion, but he verified Anne’s
calculations wth the reports the conpany filed with the EPA and
t he Kentucky Division of Waste Managenent. This val ue was
consistent with the market price for mulch and conpost, m nus

the cost of preparing these products for sale. Based upon this
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information, Cranfill believed the value Anne assigned to the
equi pnent and inventory was proper.

Hence, unli ke Robinson, supra, there is not a total

| ack of evidence regarding valuation. To the contrary, the
record shows that the parties, through |ay and expert testinony,
adduced substantial conflicting evidence as to valuation of the
busi ness assets, and the trial court assigned a value to those
assets fromthis evidence. A trial court’s valuation of marital
property in a divorce action will not be disturbed on appea
unless it is clearly contrary to the weight of the evidence.

Underwood v. Underwood, Ky. App., 836 S.W2d 439, 442 (1992),

overruled in part on other grounds by Neidlinger v. Neidlinger,

Ky., 52 S.W3d 513 (2001). Since the trial court’s valuation of
Con Robinson Contracting s assets was supported by conpetent

evi dence, we cannot say that it abused its considerable

di scretion in determ ning the value of those assets. Therefore,
we find Con’s argunent concerning this issue to be w thout
merit.

Next, Con asserts that the trial court erred because
it failed to divide the marital property in just proportions as
required by KRS 403.190. W disagree. As stated earlier, the
trial court’s valuation of the marital property was based upon
substanti al evidence. After placing values on the narital

property, the court divided the marital estate evenly. Having
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found the court’s valuations to be proper, coupled with the fact
t hat Anne and Con each received one-half of the marital estate,
we believe that the marital property was properly divided in
j ust proportions.
Finally, Con argues that the trial court erred in
ruling that the 8% per annuminterest on the $86,000 in
i nherited noni es that Anne | oaned the business in 1989 was
Anne’s nonmarital property. In support of this argunent, Con
relies on KRS 403.190(2)(a), which provides as follows:
(2) For the purpose of this chapter,
“marital property” neans all property
acquired by either spouse subsequent to
the marri age except:
(a) Property acquired by gift,
bequest, devise, or descent during
the marri age and the incone
derived therefromunl ess there are
significant activities of either
spouse which contributed to the
increase in value of said property
and the inconme earned therefrom
We believe Con’s reliance on KRS 403.190(2)(a) is
m sgui ded. The record reveal s that Anne acquired $86, 000 during
the marriage froman inheritance and, as such, these funds are
Anne’s nonmarital property. Anne testified that she |oaned this
nmoney to the business in 1989 wth the understanding that it
woul d be repaid to her. At the hearing, Con did not dispute

t hat Anne | oaned the noney to the business and that she expected

to be repaid.
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Si nce Anne | oaned, not invested, her inheritance noney
to the business, it cannot be said that any significant
activities of these parties contributed to increase the val ue of
her nonmarital property. Under Kentucky law, the nmere increase
in value of nonmarital property remains nonmarital. Mercer v.
Mercer, Ky., 836 S.W2d 897, 899-900 (1992). As such, there
exi sts a distinction between an increase in value of property
that occurs without effort on the part of the owners and the
increase in the value of property that occurs as a result of the

efforts of the parties. Mrcumv. Marcum Ky., 779 S.W2d 209,

210-211 (1989). Accordingly, the increase in value of
nonmarital property that is not attributable to “teameffort” or
“team funds” follows the property and nust be returned to the

party who owned the property prior to marriage. Sharp v. Sharp

Ky., 491 S.W2d 639, 644 (1973).

Here, it is clear that the interest on Anne’s | oan
accrued without any effort on the part of either party. Both
parties testified that the business borrowed Anne’s noney and
used these funds for business purposes. Also, there was no
di spute that Anne was entitled to repaynent of her |oan. As
such, equity and justice denmand that one who uses nobney or
property of another for his own benefit, particularly in a
busi ness enterprise, should pay interest on the original |oan

anount. Curtis v. Canpbell, Ky., 336 S.W2d 355, 361 (1960).
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The accrual of interest on | oaned nonies nerely
i ncreases the value of that property without any effort on the
part of the borrower or the lender. |In effect, this increase
was caused nerely because of general econom c conditions, which

does not entitle Con to share in that increase. Smth v. Smth,

Ky., 497 S.W2d 418, 419 (1973). As no “teameffort” by these
parti es caused Anne’s nonmarital inheritance to increase in
val ue, the nere increase in the value of her nonmarital property

remai ned her nonmarital property. See Mercer, 836 S.W2d at

900. Hence, we find no error in the trial court’s decision to
award Anne her original $86,000 |loan with interest in the anpunt
of 8% per annum as nonmarital property.

For the aforenentioned reasons, the judgnent of the

Fayette Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
J. Robert Lyons, Jr. Anita M Britton
WOCDWARD, HOBSON & FULTON LLP  Crystal L. Gsborne
Lexi ngt on, Kentucky STOLL, KEENON & PARK LLP
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