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JOHNSON, JUDGE: Kenneth Maurice WIIlians has appeal ed from an
opi nion and order of the Jefferson GCrcuit Court entered on
August 19, 2002, which, w thout conducting an evidentiary
hearing, denied his RCr? 11.42 notion to vacate, set aside, or
correct his sentence. Having concluded that the trial court did
not err in denying Wllians’s RCr 11.42 notion and that an

evidentiary hearing was not necessary, we affirm

! This opinion was prepared and concurred in prior to Judge Paisley’'s
retirement effective Decenber 1, 2003.

2 Kentucky Rules of Crininal Procedure.



At approximately 10: 00 p.m on Septenber 20, 1993,
Janes Long, Stacy Boggs, Janmes Love, and Jesse Garon were
shooting pool in a downtown Louisville bar when they decided to
wal k to anot her nearby club. Shortly after exiting the bar,
WIllians and a co-defendant, Reginald Wley, allegedly
approached the four nmen, brandished pistols, and demanded t hat
t hey hand over their noney and wallets. According to testinony
introduced at trial, WIllians held his gun to Garon’ s head,
while Wley pointed his gun toward Long’s head. WIIlians
allegedly pulled the trigger twce, but the pistol did not fire.

Suspecting that the assailants did not have | oaded
weapons, Long yelled for sonmeone to call the police. WIIlians
responded by allegedly striking Long in the face with his
pistol. Long tried to flee, but Wley caught up with him
struck himin the head for a second tinme, and took Long’ s
wal let. In the nmeantine, Boggs, who had al so been pistol -
whi pped during the robbery, sought refuge in a nearby bar and
call ed the police.

As the two robbers ran fromthe scene, Love and Garon
pursued themon foot. At some point during the chase, the four
men ran in front of a jail transport vehicle driven by
Corrections Oficer Scott Colvin. After briefly speaking with
Love, Oficer Colvin continued the pursuit, but the two suspects

were able to elude him A few days |later, Detective Larry
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Schmi dt of the Louisville Police Departnment received a tip from
a confidential informant which inplicated Wllians and Wley in
t he robbery. Det. Schmdt invited the four victins to the
police station to view a photographic |line-up. After view ng
the line-up separately, Garon, Long, and Love positively
identified WIliams and Wley as the nen who had robbed them 3

On Novenber 11, 1993, a Jefferson County grand jury
indicted WIllianms on four counts of robbery in the first degree,*
and on one count as being a persistent felony offender in the
second degree (PFO11).° Following a jury trial held on February
21-23, 1996, WIllianms was found guilty on four counts of robbery
in the first degree. Pursuant to a plea agreenent reached with
the Comonweal th, WIllianms pled guilty to the PFO Il charge in
exchange for the Commonweal th’s recomendation that WIlians
receive the m ni num sentence of ten years’ inprisonnent on each
robbery conviction, with each sentence then enhanced to a total
sentence of 20 years’ inprisonnment pursuant to the PFO I

conviction.® The Commonwealth al so agreed to recommend t hat

Wl lianms serve each 20-year sentence concurrently.

® Boggs was unable to provide a positive identification of either WIlians or
Wl ey based on the photographic |ine-up.

4 Kentucky Revised Statutes (KRS) 515.020. Robbery in the first degree is a
Class B fel ony.

5 KRS 532.080(2).

5 Wley was charged with identical offenses under the sane indictnent and both
nmen were tried together. The jury also found Wley guilty on four counts of
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On March 4, 1996, the trial court followed the
Commonweal th’ s recommendati on and sentenced Wllians to
concurrent 20-year sentences. Two days later, on March 6, 1996,
despite the fact that WIllianms had agreed to waive his right to
appeal as part of his plea agreenent, Wlliams filed a pro se
noti ce of appeal.

On Cctober 18, 1996, Wllians filed a pro se RO 10.06
notion for a newtrial. As the basis for this notion, WIIlians
argued that he had obtained newy discovered evidence to support
his cl ai med i nnocence. Specifically, WIlians clained that
after his trial, someone fromthe O fice of Corrections faxed a
copy of an “Extraordinary Incident Report” to Wllians’s tria
counsel. This report, which was conpleted by Oficer Colvin on
the night of the robbery, contained a description of the robbery
suspects in which the taller of the two suspects was |listed as
being 5 9” in height.” Since Wllianms is 6’3" tall, he asked for
a newtrial based on this newly discovered excul patory evi dence.
On Cctober 29, 1996, the trial court entered an order denying

Wllianms’s notion for a new tri al

robbery in the first degree. WIey accepted the sane plea agreenent fromthe
Conmonweal th and pled guilty to the PFO Il charge. On March 4, 1996, the
trial court followed the Commonweal th's recomendati on and sentenced Wley to
concurrent ten-year sentences on each robbery conviction, which was then
enhanced to a total sentence of 20 years’ inprisonment pursuant to the PFO I
convi cti on.

" According to the record, Wlliams is 6'3” in height, and Wl ey stands
approximately 55" tall.



Thereafter, WIIlians appeal ed the denial of his notion
for a newtrial to this Court. At that tinme, WIlians' s direct
appeal was still pending before the Suprenme Court of Kentucky.
This Court recomrended that WIlians’s appeal of the denial of
his notion for a newtrial be transferred to the Suprene Court,
so that both appeals could be heard together. The Suprene Court
agreed and granted transfer.

In a decision rendered on April 16, 1998, the Suprene
Court affirmed the denial of WIllianms’s notion for a new trial,
stating that the Extraordinary Incident Report and the possible
excul patory evi dence contai ned therein could have been

di scovered with the exercise of “due diligence.”?8

The Suprene
Court also dismssed WIllians's direct appeal on the grounds
that WIllianms had agreed to waive the right to appeal as a
matter of right under his plea agreement with the Commonweal th.®
On April 3, 2001, Wllians filed a pro se RCr 11.42
notion to vacate, set aside, or correct his judgnent. WIIlians
argued that he received ineffective assistance of counsel at
trial when his defense attorney failed to discover and introduce

the Extraordinary Incident Report and Oficer Colvin's

acconpanyi ng testinony into evidence.

8 1997- SC-000075- TG, non- publ i shed.

9 1996- SC-000293- MR, non- publ i shed.



On July 19, 2002, after being appoi nted counsel,
Wllianms filed a supplenental RCr 11.42 notion. |In addition to
restating the ineffective assistance of counsel clains contained
in Wllianms’s pro se notion, the supplenental notion added a
claimthat WIllians had been deni ed due process of |aw by the
Commonweal th’s failure to turn over the Extraordinary | ncident
Report. WIIlians argued that this anmounted to a violation of

t he principles announced in Brady v. Maryl and, !° which hel d that

t he suppression of evidence by the prosecution that is favorable
to the defendant viol ates due process. On August 19, 2002,
after denying WIllians’s notion for an evidentiary hearing, the
trial court rejected all of WIllians’s clains and denied his RCr
11.42 nmotion. This appeal followed.

Wllians first clains that the trial court erred by
concluding that he did not receive ineffective assistance of
counsel at trial. Specifically, WIIlianms argues:

[WIlianms] was denied his right to effective

assi stance of counsel . . . when counsel

failed to fully investigate and prepare and

was therefor[e] unable to properly exam ne

and present substantial excul patory

evi dence, that in all probability would have

created sufficient reasonabl e doubt to

result in acquittal or a different outcone

[enmphasis omtted].

According to WIlians, his defense counsel was ineffective for

failing to discover and introduce the Extraordinary Incident

0373 U.S. 83, 87, 83 S O. 1194, 1196-97, 10 L.Ed.2d 215 (1963).
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Report and O ficer Colvin s acconpanying testinony. W
di sagr ee.

In order to establish an ineffective assistance of
counsel claim an accused nmust show that his counsel’s

representation fell below the standard of objective

1

reasonabl eness, '* and that but for the attorney’s mstake, the

2

out come woul d have been different.*® 1In More v. Commonweal t h, *3

our Suprenme Court stated that a defense attorney’s failure to
present evidence that was nerely cunul ative in nature did not
rise to the level of ineffective assistance of counsel:

[I]t was not unreasonable for counsel to
fail to find and present Tonya Benet, a
former girlfriend of Blair’s. Counse
presented seven witnesses to testify to the
same i nformation Benet would have testified
to. Any additional testinony on this issue
woul d have been nerely cunul ative, and the
decision to forego a search for additiona
Wi tnesses to bol ster this point was
strategically sound.

Simlarly, in the case sub judice, the description of

t he robbery suspects in the Extraordinary Incident Report and
any related testinony by Oficer Colvin would have been nere
cunmul ative evidence. At trial, three of the four victins

of fered testinony regardi ng how they had described the suspects

1 strickland v. Washington, 466 U.S. 668, 687-88, 104 S.Ct. 2052, 2064, 80
L. Ed. 2d 674 (1984).

2 1d. at 694. See also Gall v. Commonweal th, Ky., 702 S.W2d 37 (1985).

13 Ky., 983 S.W2d 479, 484 (1998).



to the police on the night in question. Love testified that he
described the taller of the two suspects as bei ng between 5 8”
and 510" tall. Garon testified that he estimated the taller of
the two robbers as being close to his height, or around 5 11”.
In addition, Boggs testified that the taller suspect was around
6’0" in height. Further, Det. Schm dt provided testinony
regardi ng an incident report that had apparently been nmade on

the night in question by an investigating officer.*

This report
listed the taller suspect as being between 5 8" and 5 10” in
height. Therefore, since the Extraordinary |Incident Report and
Oficer Colvin's testinony woul d have been nere cunul ative
evi dence, we cannot conclude that there is a reasonable
probability that the outconme at trial would have been different
if the report and testinony had been offered into evidence.
Accordingly, even if it were conceded that trial counsel’s
representation fell below the standard of objective
reasonabl eness, WIllians has failed under the second prong of
the two-part test to show that but for the attorney’s m stake,
t he outcome woul d have been different.

W Ilianms next argues that a Brady violation occurred

when the Commonweal th failed to turn over the Extraordinary

I nci dent Report prior to trial. W reject this claimof error

4 This incident report was not the Extraordinary |ncident Report which had
been conpleted by Oficer Colvin.



for two reasons. First, as our Supreme Court noted in affirmng
the trial court’s denial of WIllians’s notion for a new trial,
def ense counsel for WIlIlianms was given a copy of an incident
report made on the night of the robbery which Iisted Oficer
Colvin as a witness to the crine.'® Hence, WIllians’s attorney
knew of the possibility that Oficer Colvin mght be able to
provi de excul patory evidence. “Brady only applies to ‘the

di scovery, after trial, of information which had been known to

t he prosecution but unknown to the defense [ emphases

original].?!®

Mor eover, as we stated above, Oficer Colvin s report
and acconpanyi ng testinony woul d have constituted nere
cunmul ative evidence. Under Brady, the failure of the
prosecution to di sclose possible excul patory evidence justifies
setting aside a conviction only where there is a reasonable
probability that the result woul d have been different.* In the
case at bar, even if it can be said that the Commonweal t h

commtted a Brady violation, we cannot conclude with reasonable

probability that the use of this cunul ative evidence woul d have

% I'n addition to naming Officer Colvin as a witness to the crime, the report
listed Oficer Colvin's occupation, address, and two phone nunbers where he
coul d be reached.

6 Bow ing v. Commonweal th, Ky., 80 S.W3d 405, 410 (2002)(quoting United
States v. Agurs, 427 U.S. 97, 103, 96 S. . 2392, 2397, 49 L.Ed.2d 342, 349
(1976).

7 wod v. Bartholomew, 516 U.S. 1, 5, 116 S.C. 7, 10, 133 L.Ed.2d 1 (1995).
See al so Taylor v. Commonwealth, Ky., 63 S.W3d 151, 159 (2001).




resulted in a different outcone. Accordingly, we reject

WIllians’s Brady claim

Finally, WIllianms argues that the trial court erred by
not granting his notion for an evidentiary hearing. However,
“[al]n evidentiary hearing is not required when the issues
presented may be fully considered by resort to the court record
of the proceeding. . . .”'® Since all of Wllians's clainms were
capabl e of being resolved by resort to the court record, no
evidentiary hearing was necessary.

Based on the foregoing, the order of the Jefferson

Crcuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Bri an Thomas Ruff Al bert B. Chandler 11
LaGr ange, Kentucky Attorney Cenera

Perry T. Ryan
Assi stant Attorney Cenera
Frankfort, Kentucky

8 Newsone v. Commonweal th, Ky., 456 S.W2d 686, 687 (1970).
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