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BEFORE: EMBERTON, CHI EF JUDGE; BUCKI NGHAM AND KNOPF, JUDGES.
KNOPF, JUDGE: Johnny Tipton appeals from an order of the Mrgan
Crcuit Court dismssing his petition for a wit of nmandanus for
failure to state a clai mupon which relief can be granted. For
the reasons stated below, we affirm

Ti pton was convicted in Laurel Crcuit Court of first-
degree robbery (Case No. 81-CR-154) and second-degree robbery
(Case No. 81-CR-050). He received sentences of fifteen years

and five years, respectively, to run consecutively. 1In 1984



(Case No. 84-CR-066) and 1988 (Case No. 88-CR-0024) Tipton was
i ndicted and convicted in Lyon Crcuit Court of pronoting
contraband. He received a sentence of one year on each of the
pronoti ng contraband convictions. Al of his sentences were to
run consecutively, for a total of twenty-two years to serve.
Wil e serving his Kentucky sentence, Tipton was
transferred to Nevada, pursuant to the Interstate Agreenent on
Detainers,! to stand trial on a honicide committed in Cctober
1980. On COctober 9, 1989, Tipton entered a guilty plea to
second-degree nurder in the Third Judicial District Court of
Nevada and was sentenced to fifteen years inprisonnment. The
j udgnment of conviction stated that the sentence “is to be served
concurrent wth those sentences inposed in the State of Kentucky
in case #81CR050 (count 1), #81CR050 (count 2), #81CR154,
#84CR066, and #88CR024[.]”
In June 1997, Tipton was granted parole by the
Kent ucky Parol e Board (Board), upon condition that, pursuant to
a Nevada detainer, he be transferred to the State of Nevada to
conplete his fifteen-year-Nevada sentence. On Decenber 7, 1998,
Ti pton was paroled by the State of Nevada, and Ti pton returned
to Kentucky to continue serving his parole under the supervision

of the Board.

! See KRS 440. 450 et seq.



Following his return to Kentucky, in March 1999,

Ti pton’s Kentucky parole was revoked. On April 11, 2000, the
Board again granted Tipton parole, but, simlar to the Nevada
situation, Tipton, pursuant to a Tennessee detai ner, was
transferred to Tennessee to serve tinme for crinmes commtted
there. The record does not disclose the details of the
Tennessee crinmes or the disposition thereof; however, it appears
t hat Tennessee rel eased Tipton in Novenber 2000 and Ti pton again
comenced his parole supervision in Kentucky. In April 2002,
the Board again revoked Ti pton’ s parole.

On March 11, 2003, Tipton filed a petition for a wit
of mandamus pursuant to CR 81 in Morgan Circuit Court seeking to
conpel the Board to give himcredit on his Kentucky sentence for
the tinme he spent incarcerated in Nevada and Tennessee. On
April 1, 2003, the Board? filed a notion to dismiss for failure
to state a clai mupon which relief can be granted pursuant to CR
12.02(f) on the ground that the Board is not vested with the
authority to take the action requested by Tipton. The Board

argued that the Kentucky Departnment of Corrections, rather than

2 Noting that if Tipton had named the proper respondent in his
petition for wit of mandanus, the CGeneral Counsel for the
Kent ucky Departnent of Corrections entered an appearance on
behal f of the Board and submtted the notion to dism ss.
Simlarly, though the Board is named as the appellee in this
appeal, the brief was prepared by the General Counsel for the
Departnent of Corrections.



the Board, is vested with the authority to grant the relief
sought by Tipton, i.e., to grant himcredit for the tinme served
in Nevada and Tennessee.

On April 9, 2003, the circuit court entered an order
granting the Board' s notion to dism ss, noting that “the
Kentucky Parole Board is not a proper Respondent to this
Petition, as the Board has no authority to award or cal cul ate
the sentence credit that the Petitioner seeks.” This appea
fol | oned.

When a party noves to dismss a claimunder CR
12.02(f), “[t]he [circuit] court should not grant the notion
unless it appears the pleading party would not be entitled to
relief under any set of facts which could be proved in support

of his claim?”?

“I'n reaching its decision, the circuit court is
not required to nmake any factual determ nation; rather, the
guestion is purely a matter of law. Stated another way, the
court nust ask if the facts alleged in the conplaint can be
proved, would the plaintiff be entitled to relief?"*

KRS 439.330(1) defines the duties of the Board as

foll ows:

The board shal l

3 Pari-Mituel Oerks’ Union v. Kentucky Jockey Cub, Ky., 551
S.W2d 801, 803 (1977).

4 Bagby v. Koch, Ky. App., 98 S.W3d 521, 522 (2002).




(a) Study the case histories of persons
eligible for parole, and deliberate on
that record;

(b) Conduct hearings on the desirability of
granting parol e;

(c) Inpose upon the parolee or conditiona
rel ease such conditions as it sees fit;

(d) Order the granting of parole;

(e) Issue warrants for persons charged with
vi ol ati ons of parole and conduct
heari ngs on such charges, subject to the
provi si ons of KRS 439. 341;

(f) Determne the period of supervision for
par ol ees, which period may be subject to
extension or reduction after
recommendati on of the cabinet is
recei ved and consi dered;
and

(g) Grant final discharge to parol ees.

Cal culation of credits for tine served is not anong
the duties defined for the Board under KRS 439.330(1).
The effect of parole tinme on a parol ee’s sentence,

which is the issue in this case, is controlled by KRS 439.344.°

® KRS 439. 344 provides that “The period of tine spent on parole
shall not count as a part of the prisoner’s nmaxi num sentence
except in determning the parolee’s eligibility for fina

di scharge from parole as set out in KRS 439.354.” *“KRS 439. 354
provi des as follows: Wien any parol ed prisoner has perforned the
obligations of his parole during his period of active parole
supervi sion the board nmay, at the term nation of such period to
be determ ned by the board, issue a final discharge from parole
to the prisoner. Unless ordered earlier by the board, a fina

di scharge shall be issued when the prisoner has been out of
prison on parole a sufficient period of tine to have been
eligible for discharge from prison by maxi mum expiration of
sentence had he not been parol ed, provided before this date he
had not absconded from parol e supervision or that a warrant for
parol e violation had not been issued by the board.”



The Departnent of Corrections is responsible for cal cul ati on of
t he maxi mum and ni ni num expiration dates under KRS 439.344.°
We accordingly agree with the circuit court that Tipton naned
the wong respondent in his petition for a wit of mandanus, and
the petition was properly dism ssed for failure to state a claim
upon which relief can be granted because, even if Tipton is
correct, the Board does not have the authority to grant Tipton
the relief time he sought in his petition.

However, we also note that Tipton was incorrect on the

merits. Kassulke v. Briscoe-Wade’ squarely addressed the issue

of whether a parolee serving a sentence in another state which
is to run concurrently with a Kentucky sentence is entitled to
credit against his Kentucky sentence for the tine served in the
other state. Kassulke held that a parolee is not entitled to
such credit. Thus, even if Tipton had naned the proper
respondent in his wit of mandanus, he woul d not have been
entitled to credit against his Kentucky sentence for the tine he
served in Nevada and Tennessee.

For the foregoing reasons the judgnment of the Mrgan
Crcuit Court is affirned.

ALL CONCUR

® See Kassul ke v. Briscoe-Wade, Ky., 105 S.W3d 403, 405 (2003).
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