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EVMBERTON, CHI EF JUDGE. John Neil WIIlians and his father, Don

Wl lianms, commenced this action agai nst Thonmas Lee Osborne,

! Senior Judge John D. MIler sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



Thomas L. Gsborne, P.S.C., and Witlow, Roberts, Houston &
Straub all eging breach of contract, negligence, negligent

m srepresentation, fraud, and breach of fiduciary duty relating
to their paynent of an attorney’'s fee to Gsborne. On appeal,
the Wllianses allege that the trial court erred in granting a
directed verdict at the close of the appellees’ proof on Don’s
contract and negligence clainms and Neil’s contract clains.

Al though the trial court granted to appellees directed verdicts
on the fraud, negligent m srepresentati on, and breach of
fiduciary duty clains, the WIlianmses do not appeal on those

i ssues. The appell ees’ cross-appeal alleges various errors both
in the denial of pretrial nmotions and during the trial.?

The rel ati onship between the parties is tied to the
tragi c death of Bobbi Holman WIllianms. Neil and Bobbi had been
hi gh school sweethearts and were married in July 1984. Neil was
an enpl oyee of his brother’s construction conpany and Bobbi
operated the Hol man House Restaurant, a well-known restaurant in
Paducah, owned by Neil, Bobbi and Bobbi’'s father. Sone ten

years into the marriage Neil becane romantically involved with

2 The WIlianses also allege that the trial court erred when it excluded the

expert testinony of a |law professor three days prior to trial; when it
erroneousl y excluded evidence of prior bad acts committed by Osborne; when it
ordered the WIllianses to give their closing before appellees; and, when it
failed to award sanctions. The appellees’ cross-appeal alleges that the

Wl lianses’ clains should have been di sposed of by sunmary judgnent and the

trial court in the adm ssion of evidence at trial. Since we hold that, as a
matter of law, the WIlianmses' clains for breach of contract and negligence
fail, the remaining issues raised are not discussed.



Kat hy Sue Beach, and al though he conceal ed the affair from Bobb
for over one year, she eventually discovered the relationship
and Neil noved fromthe famly residence in March 1996.

In the mdst of the romantic turnmoil, Neil approached
Val va Buford, a friend of Kathy's, and expressed interest in
having his wife killed. Valva contacted Randall Yost, a friend
of her husband’s, who agreed to conmt the nurder. Nei
provi ded bl ueprints of the restaurant and Bobbi’s photo.
Subsequently, in addition to cash, Neil provided information to
Val va concerni ng Bobbi’s vehicle and a physical description wth
instructions that Valva pass the information and cash to Yost.
Neil told Valva to inform Yost that he wanted the nurder
acconpl i shed by February 1996. February 1996 passed, however,
wi t hout the comm ssion of the nurder. On July 16, 1996, upon
returning his son to the marital residence Neil found Bobbi
mur der ed.

Yost, upon | earning of Bobbi’s death, contrived a
scheme to blackmail Neil for his role in the nurder conspiracy.
Neil, fearful that Yost would inplicate himin the nurder,
contacted authorities and told of Yost’'s attenpted bl ackmail.
Yost and Valva were then arrested for their part in the
conspiracy. Neil, anticipating his own arrest, contacted
Gsborne for |egal representation. Osborne, then associated with

the law firm of Sheffer & Hoffrman, had done work for the



Wllians famly in matters unrelated to Neil’s crimna
activity.?3

On February 20, 1998, Neil was indicted for conspiracy
to nmurder Bobbi and in March 1998, Neil and Osborne entered into
a verbal agreenent that Osborne woul d defend Neil in the
crimnal proceedings for a flat fee of $200,000. Neil’'s bai
was set at one mllion dollars. Neil’s father Don, having
posted the bail, testified that he raised the bail noney by
nortgaging all his property and borrowing from Dr. \Wndal
Gordon, and that Osborne prepared the required docunents
necessary for the execution of the |oans. Don also contends
that to finance the interest on the | oans, upon Gsborne’s
advice, he wthdrew noney fromhis retirenent plan. Also, in
order to pay $150, 000 of Gsborne’s |l egal fee for defending Neil
Don sold a business.

Gsborne began preparing for trial accunulating a
vol um nous file containing informati on and pages of Gsborne’s
handwitten notes. Nunerous wi tnesses were interviewed and
trial subpoenas were issued. |In order to assist in the defense,
Gsborne brought in Roger Perry, a |local |awer.

In early Cctober 1998, Gsborne contacted Don
requesting the remaining $50, 000 due. Don delivered the $50, 000

in a cashier’s check, which identified Neil as the remtter.

3 Osborne left the Hoffman firmand in January 1998, joined the firm of
Whitl ow, Roberts, Houston & Straub.



Wth the Novenber 16, 1998, trial date nearing, Gsborne
continued to prepare, including interview ng W tnesses.

During the crimnal investigation, the authorities had
recovered from Yost’s possession the blueprint of the restaurant
and t he photograph of Bobbi. Recognizing that both were cruci al
to the Commonweal th’s case agai nst Neil, Osborne pursued the
guestioning of witnesses regarding the origins of the evidence.
Al though in earlier interviews with Neil and Kathy Beach, it was
Kat hy’ s position that she had never seen either piece of
evi dence before and did not know how Yost canme to possess
either. On Novenber 6, 1998, she changed her version of the
facts and stated that she gave the photograph to Valva. She
stated that this would be her version at trial in order to aid
Neil’'s defense. Gsborne contends that faced with a witness who
adm tted she intended to conmt perjury, ended the interview.

In the ensuing days, Osborne and Perry discussed trial strategy
and a possible notion against the prosecutor for m sconduct
after the prosecutor filed a notice of intent to offer evidence
of prior bad acts commtted by Neil. Apparently Neil disagreed
with Gsborne’s position that such a notion should not be filed
and the attorney-client relationship further deteriorated.

On Novenber 11, 1998, Gsborne disclosed to the
presi ding judge, Judge Hines, his difficulty with this client

and his know edge that a key witness intended to perjure
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hersel f. On Novenber 12, 1998, Osborne was permtted to
W thdraw fromthe case and Perry was naned as Neil’'s counsel.
The trial date was rescheduled for March 1, 1999. On Novenber
13, 1998, a letter was delivered to Neil reflecting services and
expenses in the amount of $193,574.32. Included in the anount
due were various charges for phone calls to Dr. Gordon regarding
the posting of bail and work billed for various financi al
docunents.

Neil was tried and found guilty on the charge of
conspiracy to commt nurder and sentenced to twelve years’
i mprisonnment. In an unpublished opinion, this court affirned
the conviction. The Kentucky Suprenme Court denied discretionary
revi ew on Decenber 12, 2001

Subsequent to his conviction, Osborne, the managi ng
partner of his firm Neil, and Neil’s brother net to discuss the
anount paid to OGsborne. After some negotiations, Osborne
proposed a $100, 000 refund of the anpbunt paid. On Decenber 10,
1998, Neil, in the presence of his own counsel, Dennis Null,
signed a release. (Osborne was not present at the signing. The
rel ease recites that in consideration for the rel ease agreenent,
$100, 000 woul d be refunded by Osborne and payable to Perry in
t he amobunt of $75,000 and Null in the ambunt of $25,000. It

contains a final settlenent clause providing that:



Thi s Rel ease Agreenent shall be FULL AND

FI NAL SETTLEMENT of any and all cl ai s,
debts, suits, actions and causes of action
of what soever kind or nature, whether civil
or adm nistrative, whether at law, in equity
or m xed, whether matured, contingent or

i nchoate, and whet her known or unknown, that
any party, now has, has had or may hereafter
have agai nst any other party, their
predecessors, affiliates, successors,
assigns, officers, directors, sharehol ders,
enpl oyees, agents, representatives, and
insurers, in any way, nanner or degree
arising fromor related to the subject
matter of the civil actions or the nmaking of
this agreenent.

Addi tionally, the agreenment contains a general rel ease
clause and recites that it was entered into voluntarily. Wth
Neil’'s signature, the rel ease was delivered to Gsborne on
Decenber 30, 1998, and a check was drafted in the anmount of
$100, 000 jointly payable to Perry, Null and Neil. Al payees
endorsed the check, stating on its face that it was a “Fina
Settlenment of Fee.”

The WIlianses comenced this action against the
appel | ees on Novenber 8, 1999. Appellees’ pretrial notion to
di sm ss the conplaint and for summary judgnent were deni ed and
the trial was commenced on Cctober 1, 2001. At the conclusion
of the WIlianses case, the appellees noved for a directed
verdict in accordance with CR* 50.01. Although the trial court

granted directed verdicts as to the clains of fraud and

4 Kentucky Rules of Civil Procedure.



negligent msrepresentation, it denied the notions as to Don and
Neil’ s clains for negligence, breach of fiduciary duty and
breach of contract clainms. At the conclusion of the appellees’
case, the WIllianses offered no rebuttal evidence. The
appel | ees again noved for entry of directed verdict and the
trial court granted the notion on all clains except that of
negl i gence brought by Neil.

The Wl lianses’ claimthat the court could not
reconsider its ruling after denying the earlier notions for
directed verdict. It is the general rule that a court retains
power to reconsider its rulings until the final adjudication
di sposing of the case.®> Similar to the denial of a notion for
sunmary judgnment, a denial of a directed verdict is
interlocutory and does not dispose of the case but permts it to
be decided by the trier of fact.® In this case, the trial court
denied the notions until after the WIlianses had the
opportunity to rebut evidence offered by the appellees and to
conduct its own independent research.

Contrary to the WIllianmses argunent, there is nothing
in CR50.01 limting the power of a trial court to grant a
directed verdict only at the close of the plaintiff’s case. The

rule sinply recogni zes that a party may nove for a directed

®> Jones v. Baptist Healthcare System Inc., Ky. App., 964 S.W2d 805 (1997).

6 See Ford Motor Credit Co. v. Hall, Ky. App., 879 S.W2d 487 (1994).




verdict at the close of the evidence offered by an opposi ng
party w thout waiving the right to present evidence. The tria
court retains the power to direct a verdict at any point in the
trial where the evidence clearly and definitely discloses no
cause of action.’

There is no dispute that an attorney-client
rel ati onship exi sted between Neil and Osborne. As to Don,
however, the trial court found that no attorney-client
relati onship existed by which he could sustain his action for
negl i gence or breach of contract. W agree with the trial court
and affirmthe dism ssal of Don's clains.

A directed verdict is to be granted only when

“draw ng all inferences in favor of the
nonnovi ng party, a reasonable jury could
only conclude that the noving party was
entitled to a verdict.” Buchholtz v. Dugan,
Ky. App., 977 S.W2d 24, 26 (1998). The
trial court is required to “consider the
evidence in its strongest light in favor of
t he party agai nst whomthe notion was nade
and nust give himthe advantage of every
fair and reasonabl e intendnent that the

evi dence can justify.” Lovins v. Napier,
Ky., 814 S.W2d 921, 922 (1991). In our
review, we nust “consider [ ] the evidence
inthe same light.” 1d.2

Neil hired Gsborne to represent himin the crimna

proceedi ngs arising fromthe conspiracy charges. Don was not

” Lanbert v. Franklin Real Estate Co., Ky. App., 37 S.W3d 770 (2000).

8 Lanbert, supra, at 775.




inplicated in the crimnal case, and other than his parental
relati onshi p, had no connection to the conspiracy to nurder
Bobbi. “An attorney-client relationship is personal in nature.”®
A legal mal practice action accrues only to the attorney’s client
and not to third parties.

The evi dence, when viewed nost favorably to Don, is
t hat Don posted a one-m|lion-dollar bail and because Gsborne
failed to nove to reduce the bail, Don suffered nonetary |loss in
the formof interest charges. The fallacy in Don’s contention
is that any duty Gsborne owed to reduce the bail was to his
client, Neil. The fact that Don provided the bail noney does
not give rise to an attorney-client rel ationship.

A lack of privity, and consequently, the [ack of an
attorney-client relationship does not necessarily preclude a
civil claimagainst an attorney. Although ordinarily not |iable
to third persons for acts commtted in representing a client, if
the attorney acted fraudulently or tortiously and injury results
to a third person the attorney may then be liable. ! And, in

Hll v. Wllnott,! relying on an opinion froma California

® Anerican Continental Ins. Co. v. Wber & Rose, P.S.C., Ky. App., 997 S.W2d
12, 14 (1998).

0 1d.

1 See Rose v. Davis, 288 Ky. 674, 157 S.W2d 284 (1941)(overrul ed on ot her
grounds Penrod v. Penrod, Ky., 489 S.W2d 524 (1972).

2 Ky. App., 561 S.W2d 331 (1978).
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court, the court stated that, “[a]n attorney nay be liable for
damage caused by his negligence to a person intended to be
benefited by his performance irrespective of a lack of privity.
."1 The plaintiff, however, is required to denonstrate the
presence of the traditional negligence elenents, a duty to the
plaintiff, a breach of that duty, and resulting damages.

There is evidence in the record that Osborne prepared
vari ous | egal docunents to enable Don to finance the bail anount
and to pay Neil’'s fees. However, there is no evidence that
Gsborne commtted any negligence in preparing the docunents or
in advising Don as to howto finance Neil’s obligations. Again,
the only evidence produced at trial concerned all eged breaches
of duties owed to Neil in representing himin the crimna
matter.

Don’ s conpl ai nt that Osborne shoul d have sought a
reduction in bail and his allegations of negligence in Gsborne’s
preparation of Neil’s defense and his withdrawal fromthe case
are all alleged breaches of duties owed only to Neil. There was
no error in granting a directed verdict on Don’s clains.

Nei | had an attorney-client relationship with Gsborne;
a disputed matter in pretrial notions, however, was the effect
of the release signed by Neil. The trial court denied al

pretrial notions by appellees requesting judgnment based on the

13 1d. at 334. (citing Donald v. Garry, 19 Cal. App. 3d 769, 97 Cal. Rptr.
191 (1971).
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rel ease. After hearing the evidence at trial, the court found
there was no proof that Neil signed the rel ease under duress and
directed a verdict on the breach of contract claim

A rel ease, |ike any binding contract, nust be
supported by consideration.!® There was undi sputed evi dence at
trial that Osborne and his staff perfornmed work on Neil’'s case,
and Neil’ s new counsel acknow edged that sone of the work was
used at trial. Although the value of Gsborne’ s services was
di sputed, the acceptance by Neil of less than the full anount
pai d Gsborne mani fested and constitutes an accord and
satisfaction.

Nei | contends that he was coerced into signing the
rel ease for fear of not being able to pay legal fees to his new
counsel . Duress sufficient to void an otherw se enforceable
contract requires an “actual or threatened violation or restrain

on a man’s person, contrary to law, to conpel himto enter a

n 16 17

contract or discharge one. In Adans v. Phillip Mrris, Inc.,

t he court explained the factors consi dered when review ng a

claimthat a rel ease was entered i nto under econom ¢ duress:

¥ Floyd v. Christian Church Wdows and Orphans Hone of Kentucky, 296 Ky.

196, 176 S.W2d 125 (1943).

5 Brown v. Kentucky Lottery Corp., Ky. App., 891 S.W2d 90 (1995).

16 Boatwright v. Walker, Ky. App., 715 S.W2d 237 (1986).

7 67 F.3d 580, 583 (6'" Gir. 1995).
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In eval uati ng whet her a rel ease has been

know ngly and voluntarily executed, we | ook

to (1) plaintiff’s experience, background,

and education; (2) the amount of tine

plaintiff had to consider whether to sign

the wai ver, including whether . . . [there

was] an opportunity to consult with a

| awyer; (3) the clarity of the waiver; (4)

consideration for the waiver; (5) the

totality of the circunstances.

Neil is obviously an experienced busi nessnman and was
represented by counsel when he signed the rel ease. Osborne and
his firmobviously did work on his case for which they were
entitled to be conpensated. There was consideration for the
rel ease and its purpose was to settle the parties’ dispute. The
fact that Neil needed the $100,000 refund to pay his new counse
is not duress.

Nor is it a defense to enforcenent of the rel ease that
Neil’s newy retained counsel, Null, informed himthat the
release is not binding. Null’s erroneous opinion does not void
the release and is inputable to Neil.?®

Finally, Neil suggests that the rel ease was not
bi ndi ng on Whitl ow, Roberts Houston & Straub and Thomas L.
Gsborne, P.S.C., when only Osborne signed the release. Thomas
L. Gsborne, P.S.C., and Osborne were nenbers of the law firm

the rel ease provides that it constitutes a full and fina

settlement of all clains against each other and their

18 Jones v. Cowan, Ky. App., 729 S.W2d 188 (1987).
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affiliates, successors, officers, directors, sharehol ders,

enpl oyees, agents, representatives and insurers. A release and
covenant not to sue which extinguishes the liability of the
servant elimnates the vicarious liability of the master. Any
vicarious liability of the firmthat may have existed as result
of Gsborne’s actions in the representation of Neil is

exti ngui shed by the rel ease.

In their cross-appeal the appellees contend that
because the rel ease is enforceable and because Neil failed to
tinely tender back the $100, 000 consideration, the trial court
erred in refusing to grant summary judgnment. Neil did not
tender back the consideration for the release prior to filing
this action, nor in response to the appellees’ notion for
dism ssal did he tender it back, but instead, filed an
irrevocable letter of credit. An action to avoid a settlenent
requires that after the defendant pleads the settlenent as a
def ense, the anount paid be tendered back.?® Appellees’ contend
that the failure to tender back the consideration, in cash or
check, as a matter of law, precludes Neil’s claim Even if we
agree with appellees, any error conmmtted by the trial court is

harm ess. Appellees were granted directed verdicts so there can

19 Separate clains for negligent hiring/retention and negligent supervision
were severed for trial purposes and are not a part of this appeal. The
effect of the release on those clains is not presented.

20 McGregor v. MIls, Ky., 280 S.W2d 161 (1955).
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be no prejudice by the failure to grant a sunmary judgnent.
Addi tional ly, although we find that Neil’s negligence claimis
included in the release, the trial court submtted the issue to
the jury and it found no liability.

The remai ning i ssues raised by the parties are noot.

The judgnent of the McCracken Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANTS/ CROSS- BRI EF FOR APPELLEES/ CROSS-
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St even H. Keeney Jonat han Freed
Loui svill e, Kentucky Edward K. Box
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