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JOHNSON, JUDCE: Steve B. Bell has appealed froma fina

j udgnent of the Fayette Circuit Court entered on January 16,

2002, which sentenced himto prison for one year follow ng his

conditional guilty plea to assault in the third degree.* Having

concl uded that the Conmmpbnweal th was not barred on doubl e

! Kentucky Revised Statutes (KRS) 508.025. Assault in the third degree is a

Class D fel ony.



j eopardy grounds from seeking to try Bell a second tine
followng a mstrial, we affirm

On June 28, 2000, Oficer David Hester and O ficer
Mark Long of the Lexington Police Departnent responded to a
donesti c disturbance in Fayette County, Kentucky, involving Bel
and his sister. According to Oficer Hester’'s police report, he
was in the process of gathering information fromthose present
at the scene when Bell approached Bradford MKenzie, the father
of Bell's sister’s children, in a threatening manner. Oficer
Hester stated in his police report that he attenpted to arrest
Bell, but he resisted. According to the witten report, a
struggl e ensued between Bell and both officers, which resulted
in Bell striking Oficer Hester in the face.

On August 15, 2000, a Fayette County grand jury
indicted Bell on one count of assault in the third degree, one
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count of assault in the fourth degree,“ one count of resisting
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arrest,” and one count of crimnal mschief in the third degree.

On August 29, 2000, Bell entered pleas of not guilty to all of

the charges in the indictnent, and the case proceeded to trial.
Bell’s jury trial began on Decenber 5, 2000. After

returning fromthe lunch recess, the Coomonweal th call ed

2 KRS 508.030. Assault in the fourth degree is a Cass A m sdemeanor.
3 KRS 520.090. Resisting arrest is a Class A m sdeneanor.

4 KRS 512.040. Criminal mischief inthe third degree is a Cass B
m sdeneanor .



Sergeant Mark Sennett of the Lexington Police Departnment to
testify. A few nonents before Sgt. Sennett took the w tness
stand, he infornmed the Assistant Commonweal th’s Attorney that he
had taken a statement fromBell in which Bell purportedly
admtted to striking Oficer Hester in the face. At that tine,
nei ther the Commonweal th nor counsel for Bell was aware that
Bel | had all egedly nmade such a statenment to Sgt. Sennett.

During its direct exam nation of Sgt. Sennett, the
Commonweal th introduced Bell’'s alleged adm ssion w thout first
i nform ng defense counsel about this newy discovered piece of
evidence. Bell’s defense counsel did not nmake an i nmedi ate
objection to Sgt. Sennett’s testinony. During cross-
exam nation, Sgt. Sennett also revealed for the first tine that
a “Use of Force Report” had been nmade follow ng the incident in
question. Bell’s self-incrimnating statenment in which he
purportedly admtted to striking Oficer Hester in the face was
contained in this report. Once again, neither the Comobnweal t h
nor counsel for Bell was aware that such a report had been nade.
According to the record, imediately after Sgt. Sennett was
di sm ssed fromthe witness stand, both the Assistant

Commonweal th’s Attorney and Bell’s defense counsel objected to



Sgt. Sennett’s testinony.® Follow ng a conference in chanbers,?®
the trial court granted Bell’s notion for a mistrial.’

Approxi mately two weeks |ater, on Decenber 18, 2000,
Bell filed a notion to dismss the indictnment. Bell argued that
allowi ng the Coomonwealth to retry its case against himwould
vi ol ate the doubl e jeopardy provisions of the United States
Constitution® and the Kentucky Constitution.® On June 21, 2001,
the trial court entered an order denying Bell’s notion to have
the indictnent against himdi sm ssed.

Foll owi ng the denial of his notion to dism ss, Bel
el ected to enter a conditional plea of guilty to assault in the
third degree,° while reserving his right to appeal the double

jeopardy issue. The trial court accepted Bell’'s guilty plea on

It is difficult to discern fromthe recording of the proceedi ngs whet her
both parties indeed made an objection to Sgt. Sennett’s testinmony. However,
inits order denying Bell’'s notion to disnmiss, the trial court found that
“[b]Joth parties objected.” On appeal, neither party has taken issue with
this finding.

6 Apparently, this conference was not recorded or transcribed and is
consequently not a part of the record before us.

" Approxi mately one week after declaring a mstrial, the trial court entered

an order setting the case for a status hearing. 1In this order, the trial
court stated in part that “[Bell] made a notion for a mstrial and said
[Motion was granted.” However, in Bell’s notion to disniss his indictnent,

he asserts that the mistrial was granted “on a joint notion by the parties.”

8 The Fifth Arendnent to the United States Constitution states in part that
“[n]o person shall . . . be subject for the same offence to be twice put in
jeopardy of life or linmb.”

® Section 13 of the Kentucky Constitution states in part that “[n]o person

shall, for the sane offense, be twice put in jeopardy of his life or linb

10 The other three counts in Bell’s indictnent, assault in the fourth degree,
resisting arrest, and crimnal mschief in the third degree, were dism ssed.



Decenber 11, 2001. On January 16, 2002, after a pre-sentence
i nvestigation had been conpleted, the trial court sentenced Bel

to one year in prison.!!

Thi s appeal followed.

Bell's sole claimof error is that the trial court
erred by denying his notion to dismss. Specifically, Bel
argues that the Commonwealth acted in “bad faith” when it
i ntroduced Bell’s purported adm ssion wi thout first disclosing
the newly di scovered piece of evidence to Bell’ s defense
counsel. Bell argues that because of this “bad faith” conduct,
t he Comonweal th was barred fromattenpting to try hima second

time on double jeopardy grounds. W disagree.

In Oregon v. Kennedy, '? the United States Supreme Court

st at ed:

We do not by this opinion |ay down a fl at
rule that where a defendant in a crimna
trial successfully noves for a mstrial, he
may not thereafter invoke the bar of double
j eopardy against a second trial. But we do
hol d that the circunstances under which such
a def endant may i nvoke the bar of double
jeopardy in a second effort to try himare
limted to those cases in which the conduct
giving rise to the successful notion for a
mstrial was intended to provoke the
defendant into noving for a mstrial.

1 On August 7, 2001, Bell was indicted for bail junmping in the first degree
pursuant to KRS 520.070, for his failure to appear at a status conference.
Bell eventually pled guilty to an anended charge of bail junping in the
second degree pursuant to KRS 520.080. On January 16, 2002, the trial court
sentenced Bell to 12 nmonths in jail for this conviction. This sentence was
set to run concurrently with the one-year sentence he received on his
conditional plea of guilty to assault in the third degree.

12 456 U.S. 667, 679, 102 S.Ct. 2083, 2091, 72 L.Ed.2d 416 (1982).



In Stanps v. Commonweal th, * our Suprenme Court expressly stated

that the aforenentioned standard al so applied to the Double
Jeopardy Clause of the Kentucky Constitution. Hence, absent
proof that the Commonweal th intended to provoke Bell into noving
for a mstrial, he was not entitled to invoke the bar of double
j eopardy to prevent the Commonwealth fromtrying hima second
time.

Under the facts of the case sub judice, we hold that

t he Commonweal th was not barred on doubl e jeopardy grounds from
attenpting to try Bell a second tine followng the mstrial. In
its order denying Bell’s notion to dismss, the trial court
specifically found that it was not “the prosecutor’s intention
to provoke a mstrial,” and that the “bad faith exception” did
not apply.® Since the evidence upon which the trial court based
its findings is not in the record before us, we nust assune that

t he evi dence supported the trial court’s factual findings.?*®

13 Ky., 648 S.W2d 868 (1983).

“1d. at 869 (holding that “[i]t is our opinion that this should also apply
to the double jeopardy clause in the Constitution of Kentucky”).

15 The trial court found that the Assistant Commonweal th’s Attorney knew she
had a duty to disclose this newy discovered evidence to the defense.
However, the trial court also found that she erroneously believed in good
faith that since Sgt. Sennett’'s testinony “mrrored evidence already in the
record,” disclosure to the defense was not necessary.

8 McDaniel v. Garrett, Ky.App., 661 S.W2d 789, 791 (1983) (hol di ng that

“[w hen the evidence is not presented for review, this court is confined to a
determ nati on as to whether the pleadings support the judgnment and on all

i ssues of fact in dispute we are required to assune that the evidence
supports the findings of the lower court”). It appears as though the tria
court based its findings on evidence presented during the in canera
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Therefore, since the Commonwealth did not intend to provoke Bel
into noving for a mstrial, double jeopardy did not preclude the
Commonweal th fromseeking to try Bell a second tine.
Accordingly, the trial court did not err by denying Bell’s
notion to dismss.

Based on the foregoing, the order of the Fayette

Crcuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Gene Lewter Al bert B. Chandler 11
Lexi ngt on, Kentucky Attorney Cenera

Kent T. Young
Assi stant Attorney Genera
Frankfort, Kentucky

conference followi ng Sgt. Sennett’s testinony. Bell states in his brief that
this conference was “not preserved on tape.” Nonetheless, if Bell had w shed
to challenge the factual findings, he could have avail ed hinself of Kentucky
Rul es of Civil Procedure (CR) 75.13, which allows an appellant to prepare a
“narrative statement” of the proceedings below if no recording was nade.
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