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JOHNSON, JUDGE: Daniel and Mary Cain, John and Becky Cain, and
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Jefferson Circuit Court entered on July 18, 2002, which granted
sunmmary judgnment in favor of General Electric Conpany (GE) as to
their asbestos-related products liability and premses liability
claims.® Having concluded that GE was entitled to a judgment as
a matter of law as to John and Becky’'s products liability claim?
we affirmin part. Having further concluded that the trial
court erred in its determnation that GE had secured workers’
conpensati on coverage as required by the statute and that the
wor k perfornmed by Daniel, John, and Vincent at Appliance Park in
Loui sville, Kentucky, was of a kind which was a regul ar or
recurrent part of the work of GE s business, we reverse in part,
and renmand.

Dani el , John, and Vincent all suffer from asbestos-
related illnesses as a result of being exposed to asbestos over
the course of their respective enploynent. |In their conplaints,

Dani el , John, and Vincent alleged, inter alia, that they were

exposed to asbestos over a 34-year period spanning from 1950 to
1984, during which they perforned various jobs on the prem ses
of GE's Appliance Park in Louisville, Kentucky. Daniel, John,

and Vincent further alleged that they were exposed to asbestos-

3 Daniel and Mary Cain, John and Becky Cain, and Vincent and Kathl een Becker
filed separate conplaints in which they named several defendants, including
GE. The claims of Mary Cain, Becky Cain, and Kathl een Becker were
derivative. This appeal concerns only the clains brought against GE

4 Daniel and Mary Cain and Vincent and Kathl een Becker chose not to appeal the
trial court’s ruling with respect to their products liability clains.
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rel ated products that were manufactured, distributed, sold
and/or installed by nultiple defendants, including CGE, at
various job sites. None of the three nmen were ever enployed by
GE

Daniel Cain testified in his deposition that he first
wor ked at Appliance Park in 1950, while enployed by Janes E.
Smith & Son. Daniel explained that he was a plunber and a
gasfitter and that he hel ped install the plunbing during the
initial construction of Appliance Park in the early 1950’ s.
Dani el stated that after the construction was conpl eted, he
remenbered wor ki ng at Appliance Park on another occasion;
however, he could not renmenber exactly what kind of work he
performed, when he perforned it, or howlong it took to perform
t he tasks he was assi gned.

John Cain testified in his deposition that over the
course of his career as a plunber and a pipefitter, he worked at
Appl i ance Park on several occasions. John stated that he first
wor ked at Appliance Park in August 1967, while enployed by John
L. Zehnder Conpany. John testified that from August 1966, until
February 1967, he assisted in the installation of a furnace used
by GE to bake enanel -coated appliance parts. John stated that
he al so worked at Appliance Park for a 12-nonth period starting
in 1969, while enployed by Janes E. Smith & Son. John testified

that he assisted in the installation of the underground pl unbing
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system gas lines, water |lines, and glass piping for a new
bui I ding that was being constructed. John further testified
that he worked at Appliance Park “a couple of tinmes a year” over
a two-to-three-year period during the early 1970's, while
enpl oyed by Roark Mechanical & Systens. John stated that he
performed “pipefitting work” in several buildings during this
period. In addition, John testified that during a six-week
period in 1974, while he was working at Calvert Ciffs Nucl ear
Power House in Prince Frederick, Maryland, he assisted in the
installation of several steam pipes leading to and fromtwo
t ur bi nes manufactured by GE which he believed were insul ated
wi th asbestos. This work performed by John on prem ses not
owned by GE was the basis for his products liability claim

Vi ncent Becker testified in his deposition that over
t he course of his career as an ironworker, he worked at
Appl i ance Park on a regul ar basis while enployed by various
contractors.® Vincent stated that he assisted in the initia
construction of Appliance Park, and, nore specifically, that he
hel ped install the insulation and nezzanine floors in several of

the buildings.® Vincent testified that he used “asbestos

5 Vincent was unable to renember the exact dates that he worked at Appliance
Park, however, he testified that he worked at Appliance Park “off and on”
until he retired in 1984. Vincent also stated that he spent a couple of days
working at a GE facility in Evansville, Indiana, however, he was unable to
remenber exactly what kind of work he perforned.

5 Vincent also stated that he removed machinery from several of the buil dings.



sheet/ bl ankets” on a regular basis during the time that he
wor ked at Appliance ParKk.

On July 17, 2002, the trial court entered an order
granting summary judgnent in favor of GE as to the products
liability and premses liability clains filed by the appellants.
As to their products liability clainms, the trial court found
t hat Daniel, John, and Vincent had failed to denonstrate that
t hey were exposed to any asbestos-rel ated products manufact ured
or distributed by GEE As to their premses liability clains,
the trial court concluded as a matter of |aw that the work
performed by Daniel, John, and Vincent at Appliance Park was of
a kind which was a regular or recurrent part of the work of GE s
busi ness.’ Consequently, the trial court concluded that GE was
an “up-the-ladder” enployer and therefore pursuant to KRS®
342.690(1), it was inmmune fromliability on these tort clains.?®
Thi s appeal followed.

John and Becky argue on appeal that the trial court
erred by granting summary judgnment as to their products

l[iability claimagainst GE. In addition, Daniel and Mary, John

" The trial court placed a great deal of enphasis on the fact that the work
performed by Daniel, John, and Vincent “was necessary to enable CGE to
manuf acture its products[.]”

8 Kentucky Revised Statutes.

® On August 14, 2002, the appellants filed a notion for clarification
regardi ng the order entered on July 17, 2002. On August 20, 2002, the trial
court entered an order stating that the order entered on July 17, 2002, was
final and appeal abl e.



and Becky, and Vincent and Kathleen argue that the trial court
erred by granting summary judgnent as to their respective
premses liability clainms against CGE

The standard of review governing an appeal of a
sunmary judgnment is well-settled. W nust determ ne whether the
trial court erred in concluding that there was no genui ne issue
as to any material fact and that the noving party was entitled

to a judgnent as a matter of |aw °

Summary judgnent is
appropriate “if the pleadings, depositions, answers to
interrogatories, stipulations, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the noving party is entitled to

n 1l

a judgnment as a matter of |aw In Paintsville Hospital Co. v.

Rose, '? the Supreme Court of Kentucky held that for summary

j udgnment to be proper, the novant nust show that the adverse
party cannot prevail under any circunstances. The Court has

al so stated that “the proper function of sunmary judgnent is to
termnate litigation when, as a matter of law, it appears that
it would be inpossible for the respondent to produce evidence at

n 13

the trial warranting a judgnent in his favor. Si nce factua

Scifres v. Kraft, Ky.App., 916 S.W2d 779, 781 (1996).

11 Kentucky Rules of CGivil Procedure (CR) 56.03.
12 Ky., 683 S.W2d 255, 256 (1985).

13 Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480
(1991).




findings are not at issue,! there is no requirenment that the
appel l ate court defer to the trial court. “The record nust be
viewed in a light nost favorable to the party opposing the
notion for summary judgnment and all doubts are to be resolved in

his favor.”?®

Furthernore, “a party opposing a properly
supported sunmary judgnment notion cannot defeat it w thout
presenting at |east sonme affirmative evidence showi ng that there
is a genuine issue of material fact for trial.”?'®

In a products liability action, the plaintiff has the

burden of establishing |egal causation. In Bailey v. North

Arerican Refractories Co.,'® this Court noted that “‘I egal

causation may be established by a quantum of circunstantia
evi dence fromwhich a jury may reasonably infer that the product

was a | egal cause of the harm’”?® 1In Hol brook, supra, the

former Court of Appeals explained that “the essence of the test
concerning the sufficiency of plaintiff’s circunstantia

evi dence concerning causation is that the proof nust be

4 Goldsmith v. Allied Building Conponents, Inc., Ky., 833 S.w2d 378, 381
(1992) .

5 steel vest, 807 S.W2d at 480.

% 1d. at 482. See also 7 Philipps, Kentucky Practice, CR 56.03, p. 321 (5th

ed. 1995).

7 Hol brook v. Rose, Ky., 458 S.W2d 155, 157 (1970).

18 Ky. App., 95 S.W3d 868, 872-73 (2001).

9 1d. (quoting Hol brook 458 S.W2d at 157).



sufficient to tilt the balance from‘possibility to

“probability.’”?°

In Bailey, supra, this Court was presented with an

appeal froma sunmary judgnent that had been granted in favor of
North American Refractories (NARCO in an asbestos-rel ated
products liability action. John Bailey and several other
aggrieved parties, all of whom suffered from asbestos-rel ated
illnesses, alleged that they had been exposed to asbestos-

rel ated products manufactured by NARCO over the course of their
respective careers. Each appellant introduced evi dence

i ndicating that they had been enployed by Arnto Steel (Arnto)
during a time period in which asbestos-rel ated products were in
use at Arnto’s plant in Ashland, Kentucky. NARCO admtted to
sel ling asbestos-containing products to Arncto during the period
that the appellants were enployed by Arnto.?! In addition, the
appel l ants i ntroduced evidence illustrating precisely how
certain asbestos-containing products manufactured by NARCO were
used at the plant. In particular, the appellants submtted the
testimony of an Arnto enpl oyee, which indicated that asbestos-
containing materials manufactured by NARCO were m xed by workers

at the plant resulting in the rel ease of dust particles into the

20 Hol br ook, 458 S.W2d at 158.

2l Bailey, 95 S.W3d at 871.



air.? The appellants also subnitted an affidavit from Dr.
Arthur L. Frank, who stated that “‘[o]nce released into the air,
asbestos fibers . . . often remain airborne for |ong periods of
time and travel substantial distances fromthe point of their
liberation.””?® Dr. Frank opined that “‘each asbestos-contai ning
material . . . installed . . . [at] the Arnto Steel plant was a
substantial contributing factor in the induction of the
asbestosis . . . contracted by Arncto Steel plant workers.’”?2*
Dr. Frank further opined that “‘no safe |evel of asbestos
exposure has [ever] been docunmented.’”?® Notwi thstanding the
extensi ve anmount of circunstantial evidence introduced by the
appel l ants, the Boyd Grcuit Court entered an order granting
sunmary judgnment in favor of NARCO

In Bailey, this Court reversed the trial court on the
grounds that genuine issues of material fact existed as to
whet her NARCO s asbest os products were a substantial factor in
causi ng the appellants’ asbestos-related illnesses. Mre
specifically, this Court concluded that in light of the facts

before it, “Dr. Frank' s expert testinony created a sufficient

‘quantum of circunstantial evidence’ to raise a factual issue as

22 |d. at 872.

23|

e

24|

o

%5 1d. at 873.



to | egal causation” [footnote onmitted].?®

In reaching this
conclusion, the Court relied primarily upon Dr. Frank’s theory
that, once released into the air asbestos fibers could travel
for long periods of tine and substantial distances, and his

opi nion that the asbestos-containing materials manufactured by
NARCO were a substantial contributing factor to the appellants’
di seases. ?’

The evi dence presented by John and Becky in the case
sub judice stands in stark contrast to the evidence presented by
the appellants in Bailey. As previously discussed, John
testified in his deposition that he believes he was exposed to
asbestos-related materials during a six-week period in 1974.
During this tinme while John was working at Calvert Ciffs
Nucl ear Power House in Prince Frederick, Maryland, he assisted
in the installation of several steam pipes |leading to and from
two turbines manufactured by GE.?® Notwi thstanding, John has
failed to introduce any evidence indicating that he was exposed

to asbestos during the tinme that he worked at Calvert diffs

Nucl ear Power House.

%6 1d. at 872.
27 |d. at 872-73

28 John has failed to introduce any evidence in support of his contention that
the turbines at Calvert diffs Nucl ear Power House were either manufactured
by GE or insulated with asbestos. Neverthel ess, since John has appeal ed from
an order granting summary judgnment in favor of GE, we will assune that the
turbines |l ocated at Calvert diffs were manufactured by GE and that they were
i nsul ated with asbestos.
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Thus, the case sub judice is distinguishable from

Bai | ey, since John has failed to denonstrate that he was exposed
to any dust particles during the tinme in which he worked at
Calvert diffs Nucl ear Power House. Moreover, John has failed
to introduce any evidence indicating that the insul ation
associated with the turbines at the Calvert Ciffs Power House
was ever disturbed in such a manner that could have resulted in

° In addition, John

the rel ease of asbestos fibers into the air.?
has not proffered any expert testinony simlar to the evidence
presented in Bailey to establish a causal connection between his
illness and his alleged exposure to asbestos. Accordingly, we
cannot conclude in John’s products liability action that he has
“created a sufficient ‘quantum of circunstantial evidence to
raise a factual issue as to |egal causation.”3 Thus, the trial
court correctly concluded that GE was entitled to a sunmary
judgnent as a matter of law in respect to John and Becky’s
products liability claim

Dani el and Mary, John and Becky, and Vi ncent and

Kat hl een al so contend that the trial court erred by granting

2 |In fact, John testified in his deposition that “pains were taken” to keep
the roons in which the turbines were |ocated clean and free of dust.

30 Bailey, 95 S.W3d at 873. See also Harris v. Owens-Corning Fibergl as
Corp., 102 F.3d 1429, 1431-32 (7th Cr. 1996) (in order to establish
causation “plaintiff ‘nmust produce evidence sufficient to support an

i nference that he inhal ed asbestos dust fromthe defendant’s product’”)
(quoting Peerman v. Georgia-Pacific Corp., 35 F.3d 284, 287 (7th Cir. 1994));
and Parks v. A.P. Geen Industries, Inc., 754 N E. 2d 1052, 1056 (Ind. App
2001).
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sumary judgnent as to their respective premses liability
clains against GE. The appellants’ argunent in this respect is
two-fold. First, the appellants contend that GE has failed to
establish, as required by KRS 342.690(1), that it had secured
wor kers’ conpensation coverage whi ch i ncluded Daniel, John, and
Vincent. Second, the appellants contend that a genuine issue as
to a material fact exists concerning whether the work Daniel,
John, and Vincent performed at Appliance Park was of a kind
which was a regular or recurrent part of the work of GE' s
busi ness.

We agree in part with the appellants’ contention that
GE was required to prove that workers’ conpensation coverage had
been secured on Daniel, John, and Vincent. From our review of
the record, we conclude that there is a genuine issue as to a
mat eri al fact concerning the extent of GE's workers’
conmpensati on coverage or whether the contractors for whom
Dani el , John, and Vincent were working had secured coverage on
t hem

We begin our analysis by noting that it is well-
establ i shed that workers’ conpensation statutes are to be
interpreted in a manner consistent with their nunificent and

beneficent purpose.3' KRS 342.690(1) states, in relevant part,

31 See Dick v. International Harvester Co., Ky., 310 S.W2d 514, 515 (1958)
(“[w e approach [this issue] under the influence of the renedial principle of

-12-



as foll ows:

I f an enpl oyer secures paynent of
conmpensation as required by this chapter,
the liability of such enpl oyer under this
chapter shall be exclusive and in place of
all other liability of such enployer to the
enployee[.] . . . For purposes of this
section, the term“enployer” shall include a
“contractor” covered by subsection (2) of
KRS 342.610, whether or not the
subcontractor has in fact, secured the
paynment of conpensati on.

KRS 342.610(2) defines a “contractor” for purposes of KRS
342.690(1) as follows:

A person who contracts w th anot her

(b) [t]o have work perfornmed of a kind which

is a regular or recurrent part of the work

of the trade, business, occupation, or
prof essi on of such person

shall . . . be deenmed a contractor, and such
ot her person a subcontractor [enphases
added] .

Furthernore, KRS 342.340(1) provides:

Every enployer . . . shall either
insure and keep insured his liability for
conmpensati on hereunder in sonme corporation,
associ ation, or organization authorized to
transact the business of workers’
conpensation insurance in this state or
shall furnish to the conm ssioner
satisfactory proof of his financial ability
to pay directly the conpensation in the
anount and manner and when due as provided
for in this chapter

wor knmen’ s conpensation and the devel opnent and progress of legislation to
acconplish its humane and beneficent purpose”).
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Thus, in order for GEto rely on the exclusivity provision of
KRS 342.690(1), it nust establish that workers’ conpensation
coverage was provided for Daniel, John, and Vincent.
Neverthel ess, GE contends that it is entitled to
i nvoke the exclusivity provision of KRS 342.690(1) by sinply
obt ai ni ng workers’ conpensati on coverage as required by KRS
342.340(1). We reject this argunent. It is well-established
that KRS 342.610(2) was enacted primarily to “di scourage owners
and contractors fromhiring financially irresponsible
contractors and subcontractors[,]” in an attenpt to elimnate
the expense of workers’ compensation coverage.® That is to say,
t he purpose of the statute is not to shield owners or
contractors frompotential tort liability; but rather, to
protect the enpl oyees of contractors or subcontractors in the
event of a work-related injury. Had the Legislature intended
the former result, surely it would have sinply omtted the
phrase “of a kind which is a regular or recurrent part of the
work of the trade, business, occupation, or profession of such
person[.]” The “regular or recurrent” provision contained in
KRS 342.610(2) was intended by the Legislature as a limtation,
not an expansion, of the imunity granted to enpl oyers under KRS

342.690(1). To hold otherw se woul d contravene the very purpose

32 El khorn- Hazard Coal Land Corp. v. Taylor, Ky., 539 S.W2d 101, 103 (1976).
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of the Workers’ Conpensation Act, which is to aid injured or
deceased workers, or their dependents.

The record indicates that CGE submtted an affidavit
fromthe Deputy Comm ssioner of the Departnent of Wrkers’
Cl ains denonstrating that it had secured workers’ conpensation
i nsurance during the tine that Daniel, John, and Vincent worked
at Appliance Park. However, the nere fact that GE had workers’
conpensati on coverage during the relevant tinme period does not
establish that it had the appropriate coverage, i.e., while sone
wor kers may have been covered, workers such as Daniel, John, and
Vi ncent may not have come within the coverage. Consequently,
t he evidence presented at this stage of the proceedi ngs was
insufficient to support the trial court’s finding that GE had
secured workers’ conpensation coverage as required by the
statute. Regardless, based on our disposition of the “regul ar
or recurrent” issue, there is no need for additional proof or
for the trial court to nake a factual finding as to whether CGE
nmet the statutory requirenent of providing workers’ conpensation
coverage on Daniel, John, and Vincent or of hiring contractors
whi ch provi ded such coverage.

We now turn to the question of whether, pursuant to
KRS 342.610(2), CGE contracted with another “to have work
performed of a kind which is a regular or recurrent part of the

work of [its] business[.]” More specifically, we nust determ ne

-15-



whet her the work performed by Daniel, John, and Vincent at
Appl i ance Park cones within the coverage of the statute. The
resolution of this issue turns upon the application of KRS
342.690(1) and KRS 342.610(2).3

In Fireman’s Fund | nsurance Co. v. Sherman &

Fl et cher, 3 the Supreme Court of Kentucky was asked to interpret
the “regular or recurrent” provision contained in KRS
342.610(2). The case arose out of the death of an enpl oyee of a
fram ng subcontractor, Elder, Inc. A contract existed between
Sherman & Fl etcher and El der whereby El der agreed to performthe
rough fram ng carpentry work for Sherman & Fl etcher on a

t ownhouse construction project. Sherman & Fletcher was in the
bui | di ng construction business. The Suprenme Court concl uded
that “rough fram ng carpentry is work of a kind which is a
regul ar or recurrent part of the work of the occupation or trade

n 35

of building construction[.] Consequently, the Suprene Court

hel d that pursuant to KRS 342. 690, Sherman & Fl etcher was i nmune

3 The exclusive remedy provision of KRS 342.690 is an affirmative defense,
whi ch nust be pled and proven by the enployer. Gordon v. NKC Hospitals,
Inc., Ky., 887 S.W2d 360, 362 (1994). Thus, CGE bears the burden of
establishing that the work perforned by Daniel, John, and Vincent was of a
ki nd which was a regular or recurrent part of the work of its business.

3 Ky., 705 S.W2d 459 (1986).

% 1d. at 461.
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fromtort liability for clains arising out of the death of
El der’ s enpl oyee. 36

In Daniels v. Louisville Gas & Electric Co.,3% this

Court concluded that em ssions testing required by the EPA
constituted a regular or recurrent part of a coal-fired electric

pl ant’ s busi ness. *®

In arriving at this conclusion, the Court
expl ained that “‘[r]ecurrent’ sinply means occurring again or
repeatedly” and that “‘[r]egular’ generally neans custonary or
normal , or happening at fixed intervals.”® The Court noted,

however, that “neither termrequires regularity or recurrence
with the preciseness of a clock or calendar.”* 1In sum the

Court reasoned that since the testing was nmandated by the EPA

it fell wthin the definition of regular or recurrent.

Aside from Fireman’s Fund and Dani els, Kentucky lawis

rat her undevel oped as to what work is of a kind which is a

regul ar or recurrent part of the work of a particular business.*

% |d. at 462.
37 Ky.App., 933 S.W2d 821 (1996).
% |d. at 822.

¥ |d. at 824.

40|

o

41 W are aware of only one other published opinion in which a Kentucky state
court specifically addressed the “regular or recurrent” issue. In Tom
Ballard Co. v. Blevins, Ky.App., 614 S.W2d 247, 249 (1980), this Court

concl uded that the work of transporting coal was of a kind which was a
regul ar or recurrent part of the work of the business of coal mning.

-17-



However, several federal courts have addressed the issue.* For
the nost part, the federal courts have broadly applied Fireman' s
Fund and Daniels to create an expansive interpretation of the
definition of “contractor” as it appears in KRS 342.610(2).
However, the approach followed in the majority of these federa
cases interpreting KRS 342.610(2) runs counter to the basic
principles that nost courts have traditionally adhered to in
interpreting the coverage and i nmunity provisions contained in
wor kers’ conpensation acts. As the Sixth Circuit Court of

Appeal s stated in Boggs v. Blue Diampond Coal Co.:*

The dom nant purpose of the novenent to
adopt worknen’s conpensation laws in the
early decades of this century was Not to
abrogate existing common | aw renedi es for
the protection of worknmen. It was to
provi de social insurance to conpensate
victinms of industrial accidents because it
was W dely believed that the limted rights
of recovery avail abl e under the conmon | aw

42 See, e.g., Thonmpson v. The Budd Co., 199 F.3d 799 (6th Cir. 1999) (hol di ng
that changing the filters in a heating, ventilation, and air conditioning
systemwas “part” of the business of stanping autonotive parts); Ganus v.
North Anerican Philips Lighting Corp., 821 F.2d 1253, 1257 (6th Cr. 1987)
(hol ding that the renovation of a glass nelting furnace was a regul ar and
recurrent part of the manufacturing operations at a gl ass making factory);
Smot hers v. Tractor Supply Co., 104 F. Supp.2d 715, 718 (WD. Ky. 2000)

(hol ding that the transporting of nerchandise froma storage facility to a
retail store was “part” of a tractor supply store’'s retail operation); and
Sharp v. Ford Motor Co., 66 F.Supp.2d 867, 869-70 (WD. Ky. 1998) (hol di ng t hat
| oadi ng and unl oadi ng vehicles fromrailcars was a regular and recurrent part
of the business of manufacturing and distributing autonobiles). But see
Davis v. Ford Mdtor Co., 244 F.Supp.2d 784, 789 (WD. Ky. 2003)(holding that a
nere purchaser of goods is not a statutory contractor of the seller under KRS
342.610(2)); and Gesler v. Ford Motor Co., 185 F.Supp.2d 724, 728 (W D.Ky.
2001) (hol ding that the denolition, renoval, and replacenent of an anti-
corrosion system for autonobiles was not a regular or recurrent part of the
busi ness of designing, manufacturing, and selling autonobiles).

43 590 F.2d 655 (6th Cir. 1979), cert. denied 444 U.S. 836, 100 S.Ct. 71, 62
L. Ed. 2d 47 (1979).
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at the turn of the century were inadequate
to protect them [enphasis original].

Enpl oyers general ly opposed the
novenent for “reforni; |abor generally
favored it. Wrknen s conpensation | aws
wer e adopted as a conprom se between these
contending forces. Wrknmen were willing to
exchange a set of common-| aw renedi es of
dubi ous val ue for nodest worknen’s
conpensati on benefits schedul es designed to
keep the injured workman and his famly from
destitution.

Since the adoption of worknen's
conpensation | aws, common |aw tort
princi pl es have been nodified gradually.
Liability has expanded. The defenses of
contri butory negligence, assunption of the
risk and the fellow servant rul e have been
narrowed or abolished. But worknmen’s
conpensati on benefits have renmai ned | ow, and
t he conprom se which extended i munity from
common-law liability to enployers has
remai ned in place.

Courts have responded by liberally
construing the coverage provisions of
wor kmen’ s conpensation acts while narrowy
construing the inmunity provisions.*

The justification for this approach has been expl ai ned as
foll ows:

“[T]here is no strong reason of conpensation
policy for destroying common |aw rights
[and] [e]very presunption should be on
the side of preserving those rights, once
basi ¢ conpensation protecti on has been
assured . . . . The injured enployee has a

“ |d. at 658-509.
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right to be made whol e not just partly whol e

. [All'l the reasons for making the

wr ongdoer bear the costs of his w ongdoi ngs

still apply, including the noral rightness

of this result as well as the salutary

effect it tends to have as an incentive to

careful conduct and safe work practices.”*
Thus, when a person, who has contracted with another to have
work perfornmed of a kind which is a regular or recurrent part of
the work of the person, clains inmunity fromliability in a tort
action based on workers’ conpensation being the exclusive renedy
pursuant to KRS 342.690(1) and KRS 342.610(2), the entitl enent
to such protection should be strictly construed.

We hold that the work perfornmed by Daniel, John, and

Vi ncent at Appliance Park was not of a kind which was a regul ar

or recurrent part of the work of GE's business.* As previously

4 1d. at 660 (quoting 2A Larson, The Law of Wrknen's Conpensation, § 72.50
at 14-95 (1976)). See also Roberts v. Sewerage & Water Board of New Ol eans,
634 So.2d 341, 346 (La. 1994) (“[b]ecause workers’ conpensation benefits have
| agged far behind the expansion of liability and the curtail nent of tort

def enses, courts have responded by liberally construing the coverage

provi sions of workers’ conpensation acts while narrowy construing the

i Mmunity provisions”); and Larson’s, Wrkers’ Conpensation Law, Vol. 3 §
47.42(a) (1997)(“[i]f this seens to be | ack of perfect symetry, it should be
renenbered that there also is not perfect symretry in what is at stake in the
two situations: The first is a matter of providing protective statutory
benefits, while the second is a matter of destroying val uable comon-1aw
rights that have existed for centuries”).

4 The appel l ants contend that the determination of whether certain work is of
a kind which is a regular or recurrent part of the work of a particul ar

busi ness, trade or occupation, presents a question of fact for a jury to
decide. W disagree. Wen the underlying facts are undi sputed, the question
of whether certain work is of a kind which is a regular or recurrent part of
the work of a particul ar business, trade or occupation, becormes a question of
law for the court to decide. The underlying facts in the case sub judice are
not in dispute. It is the legal interpretation of those facts that is in

di spute. The appellants’ reliance on Goldsmith, 833 S.W2d at 378 is

m spl aced. The underlying facts in Goldsmth were disputed, and, as such
summary judgnment was inappropriate. See Daniels, 933 S W2d at 824. See
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di scussed, Daniel testified in his deposition that he hel ped
install the plunbing during the initial construction of
Appl i ance Park.*’ John testified in his deposition that he
assisted in the installation of a new furnace and that he
assisted in the installation of the underground plunbing system
gas lines, water lines, and glass piping for a new buil ding that
was being constructed at Appliance Park. John also stated that
he perforned “pipefitting work” in several of the buildings at
Appl i ance Park. Vincent testified in his deposition that he
hel ped install the insulation and nezzanine floors in several of
t he buildings at Appliance Park. Vincent also stated that he
removed machinery from several of the buildings on various
occasions. W cannot accept GE's contention that the various
tasks perforned by Daniel, John, and Vincent were a regular or
recurrent part of its work of manufacturing househol d
appl i ances.

It is obvious that the work of installing new
pl unbi ng, gas and water |ines, piping, insulation, and flooring

is work of a kind which is a regular or recurrent part of the

al so Schuck v. John Morrell & Co., 529 N.W2d 894, 897 (S.D. 1995) (m xed
guestions of |aw and fact arise when the historical facts are admitted or
established, the rule of law is undisputed, and the issue is whether the
facts satisfy the statutory standard).

4" Daniel was able to renenber one other occasion when he worked at Appliance
Park, however, he was unable to renenber any details concerning the nature or
duration of the work he perforned.
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wor k of a business which constructs buildings.*® It is
undi sputed for purposes of this appeal that GEis in the
busi ness of manufacturing househol d appliances. Cbviously, the
bui | di ng construction business is distinct and separate fromthe
busi ness of manufacturing househol d appliances. Moreover, the
installation of a furnace or the renoval of machi nery and
equi pnent is not work of a kind which is a regular or recurrent
part of GE's work of manufacturing househol d appliances. *°
Based on the foregoing reasons, the order granting
CGE' s notion for summary judgnent is affirnmed as to John and
Becky's products liability claim but reversed in part as to
Dani el and Mary’'s, John and Becky’s, and Vincent and Kathl een’s
premses liability clains, and this matter is remanded to the
Jefferson Gircuit Court for further proceedings consistent with
t hi s Opinion.

ALL CONCUR

4 See, e.g., Fireman’s Fund, 705 S.W2d at 462.

49 As previously discussed, the trial court placed a great deal of enphasis on
the fact that the work perforned by Daniel, John, and Vincent “was necessary
to enable GE to nanufacture its products[.]” W take issue with this line of
reasoning as we are convinced that such an approach would | ead to absurd
results. For exanple, conpliance with local, state, and federal |aws
regarding the reporting of incone is a prerequisite to the successfu
operation of any legitinmte business. Consequently, nost |arge corporations
hire i ndependent accounting firns to audit their financial records on a
regul ar basis. Under the trial court’s reasoning, the argunent follows that
a househol d appliance manufacturer, such as GE, would be deemed an “up-the-

| adder” enpl oyer with respect to an auditor enployed by an i ndependent
accounting firmhired to audit the conpany's financial records. To construe
the Legislature’s intentions in enacting KRS 342.690(1) and KRS 342.610(2) in
such a manner woul d be absurd.
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