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BEFORE: EMBERTQN, CHI EF JUDGE; JOHNSON AND KNOPF, JUDGES.
JOHNSQN, JUDGE: PNC Bank, N. A has appeal ed froman order of
the Canpbell G rcuit Court entered on October 30, 2002, which
deni ed PNC Bank’s notion to vacate the default judgnment and

order of sale entered against it on July 29, 2002. Having

! The notice of appeal lists this conmpany’s nane as “Vexar”. However, we note
that the correct spelling of the conpany’s nane is “Bexar”.



concluded that the trial court did not abuse its discretion in
denyi ng PNC Bank’s notion to vacate, we affirm

On March 26, 1993, Janes C. Bennett and his wife,
Barbara S. Bennett, executed a prom ssory note in favor of “PNC
Bank, Northern Kentucky, National Association” in the principa
amount of $62,850.00. On the sane day and in a separate
instrunment, the Bennetts nortgaged certain real property owned
by themin Canpbell County, Kentucky to “PNC Bank, Northern
Kent ucky, National Association,” as security for the note. The
nortgage was duly recorded in the Canpbell County Clerk s office
on April 1, 1993. On May 27, 1995, PNC Bank, Northern Kentucky,
N. A nmerged into PNC Bank, Chio, N.A. On Decenber 31, 1997, PNC
Bank, GChio, N A nerged into PNC Bank, N A, the appell ant
herein. PNC Bank has its national headquarters in Pittsburgh,
Pennsyl vani a.

On June 27, 2001, Discovery Quality Engraving, Inc.
executed a promssory note in favor of G tizens Bank of Canpbel
County, Inc., n/k/ia G tizens Bank of Northern Kentucky, Inc. in
t he principal anmpbunt of $52,152.00. Barbara Bennett signed this
note on behal f of Discovery. Both of the Bennetts al so signed
i ndi vi dual commrercial guaranties to secure this note. In
addition, the Bennetts executed a nortgage in favor of Citizens

Bank on the sanme real property to which PNC Bank was al so a



nortgagee. This nortgage was duly recorded in the Canpbel
County Clerk’s office on July 11, 2001

On or around Decenber 27, 2001, Discovery defaulted
when it stopped maki ng paynents on the note executed in favor of
Citizens Bank.? Approximately three nonths later, on or around
March 15, 2002, the Bennetts filed for Chapter 7 Bankruptcy in
the United States Bankruptcy Court for the Eastern District of
Kentucky. On May 2, 2002, the Bankruptcy Court entered an order
termnating the stay against Citizens Bank, which term nation
allowed Citizens Bank to pursue a foreclosure action on the
Bennetts’ nortgaged property.

In preparation for commencing the foreclosure action
that is the subject of this appeal, Ctizens Bank conducted a
title exam nation and di scovered the nortgage executed on March
26, 1993, in favor of “PNC Bank, Northern Kentucky, Nationa
Association.” On May 31, 2002, Citizens Bank filed a conpl ai nt
in Canpbell Circuit Court seeking to foreclose on the nortgaged
property. Both of the Bennetts, D scovery, and “PNC Bank of
Nort hern Kentucky, N. A" were nanmed as defendants in the
conplaint. GCitizens Bank named “PNC Bank of Northern Kentucky,

N.A.” in the conplaint pursuant to KRS® 426.006, which requires a

2 At some point, the Bennetts, in their individual capacities, refused to pay
on the comercial guaranties signed approxi mtely six nonths earlier.

3 Kent ucky Revised Statutes.



party seeking to foreclose on property to nane all other parties
holding a lien on the sane property.*

The court record shows that on June 4, 2002, a civil
summons and a copy of Citizens Bank’s conplaint were served on
Dor ot hy Sawi cki, the branch manager of PNC Bank’s main Northern
Kentucky branch in Fort Mtchell, Kentucky. However, PNC Bank
failed to file an answer within 20 days of the service of the
conpl ai nt on Sawi cki as required by CR® 12.01. Hence, on July
23, 2002, Citizens Bank filed a notion for a default judgnent
and order of sale against PNC Bank. On July 29, 2002, the trial
court entered a default judgnment agai nst PNC Bank, declaring its
lien on the property “null and void.” The trial court also
ordered the nortgaged property to be sold to satisfy the lien
held by G tizens Bank. On August 29, 2002, the nortgaged
property was sold by the Master Comm ssioner of the Canpbel
Circuit Court to Bexar, LLC, for $72,500.00.°

Approxi mately one nonth |ater, on Septenber 25, 2002,

PNC Bank filed a notion to vacate both the default judgnent

4 KRS 426.006 requires that “[t]he plaintiff in an action for enforcing a lien
on property shall state in his petition the liens held thereon by others,
maki ng them def endants; and may ask for and obtain a judgnent for a sale of
the property to satisfy all of said liens which are shown to exist, though
the defendants fail to assert their clains. Such defendants shall not,
however, be allowed to withdraw or receive any of the proceeds of such sale,
until they have shown their right thereto by answer and cross claim which
shal |l be asserted as provided in the Rules of Civil Procedure.”

® Kentucky Rules of Civil Procedure.

6 According to the record, Citizens Bank received $58,175.45 fromthe proceeds
of the sale.



entered against it and the order of sale. On October 30, 2002,
the trial court denied PNC Bank’s notion, after finding that it
had been properly served and that it was the proper party before
the court when the default judgnment against it was entered.

Thi s appeal foll owed.

PNC Bank has raised two clains of error in this
appeal. First, PNC Bank clains that the trial court erred by
finding that it had been properly served in accordance with CR
4.04(5). In particular, PNC argues that Saw cki, a | ocal branch
manager of PNC Bank, was not a “managi ng agent” within the
meani ng of CR 4.04(5).’ Thus, PNC Bank argues that it was not
gi ven proper notice that Citizens Bank had comrenced a
forecl osure action and that PNC Bank had been naned as a
defendant in G tizens Bank's conplaint. W disagree.

The civil rules require that service on a corporation be nade on
a representative who is so integrated with the corporation that
it is reasonable to presune that the representative will know

what to do with the legal papers served on him?® 1In Red Bush

" CR 4.04(5) states that “[s]ervice shall be made upon a corporation by
serving an officer or nmanagi ng agent thereof, or the chief agent in the
county wherein the action is brought, or any other agent authorized by

appoi ntnent or by law to receive service on its behalf.”

8 6 Philipps, Kentucky Practice, Rules of Civil Procedure Annotated, p. 43
(1995). See also Montclair Electronics, Inc. v. Electra/Mdland Corp., 326
F. Supp. 839, 842 (D.C.N. Y. 1971) (discussing the federal counterpart to CR
4.04(5) and stating “[t]he primary purpose of the federal process rule is to
provide the defendant with notice that an action has been filed against it.
Service therefore ‘shoul d be nade upon a representative so integrated with
the organi zation that he will know what to do with the papers. Generally,

-5-



Production Co. v. Hayes,® the forner Court of Appeals held that

the service of a summobns on the nmanager of a gas punping
facility in Johnson County, Kentucky, was sufficient service
upon the company whose headquarters were in Ashland, Kentucky.
When asked what his duties were, the manager stated that he
“*1ook[ed] after the whole thing out there; pipe |line, station--
yn 11

anything they say for ne to do.

The facts of the case sub judice present an anal ogous

situation. PNC Bank has conceded that “Saw cki was charged with
managi ng a | ocal branch of PNC Bank, N. A" Hence, as was the

case in Red Bush Production Co., the service of the summbpns on

Sawi cki was sufficient service upon PNC Bank. It was reasonabl e
to presune that Saw cki, a manager of one of PNC Bank’s
branches, would know what to do with a civil summobns served upon
her as bank manager. Accordingly, PNC Bank’ s argunent that it
was not properly served with notice of Citizens Bank’s

foreclosure action is without nerit.

service is sufficient when nade upon an individual who stands in such a
position as to render it fair, reasonable and just to inply the authority on
his part to receive service ")(quoting American Football League v. National
Footbal | League, 27 F.R D. 264, 269 (D. Md. 1961)).

° 277 Ky. 284, 126 S.W2d 453 (1939).
10 |d. at 454-55.

1 |d. at 455.



Next, PNC Bank argues that the trial court erred by
finding it was a proper party before the court. Specifically,
PNC Bank ar gues:

The trial court erred by refusing to

recogni ze a distinction between two entirely

separate legal entities, PNC Bank, N A, and

t he now defunct PNC Bank, Northern Kentucky,

N.A. Citizens Bank’s failure to properly

name PNC Bank, N. A, as a party defendant in

this action is reversible error, and the

[jludgnment, [o]rder of [s]ale, and [s]ale

nmust be set aside pursuant to [CR] 55.02 and

60. 02(e).

According to PNC Bank, since PNC Bank, Northern Kentucky, N. A
had nmerged into PNC Bank, N. A between the tinme of the execution
of the Bennetts’ first nortgage on March 26, 1993, and the
filing of Gtizens Bank’s conplaint on May 31, 2002, PNC Bank
was not properly before the trial court. PNC Bank therefore
argues that the default judgnment and order of sale should have
been set aside. Once again, we disagree with PNC Bank’s

ar gunment .

Al t hough default judgnments are not favored, a trial
court is vested with broad di scretion when consi dering notions
to set them aside, and an appellate court will not overturn the
trial court’s decision absent a showing that the trial court

2

abused its discretion.'® A party seeking to have a default

2 Howard v. Fountain, Ky.App., 749 S.W2d 690, 692 (1988) (hol ding t hat
“[a]l though default judgnents are not favored, trial courts possess broad
di scretion in considering notions to set them aside and [appellate courts]
will not disturb the exercise of that discretion absent abuse”).
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j udgnent set aside must show good cause; i.e., the noving party

must show “(1) a valid excuse for the default; (2) a neritorious
defense to the claim and (3) absence of prejudice to the non-
defaul ting party.”*® In the case sub judice, we conclude that
the trial court did not abuse its discretion in denying PNC
Bank’s notion to set aside the default judgnment entered agai nst
it.

In Carnation Co. v. Devore,'* the former Court of

Appeal s stat ed:

“[A] nmere m snonmer of a corporation
defendant in words and syllables is
immaterial, and a judgnent in the action
will bind it if it is duly served with
process or appears and does not plead the
m snoner in abatenment or file a plea of nul
tiel corporation, or raises the objection by
answer. The objection cannot be raised
under the general issue. It is too late to
pl ead m snoner of defendant corporation
after the cause has been referred, after
def endant nakes default, or after

j udgment . " 1°

In the case at bar, although Ctizens Bank referred to PNC Bank
inits conplaint as “PNC Bank of Northern Kentucky, N A"~
i nstead of “PNC Bank, N. A ,” this mnor error is insufficient

grounds for PNC Bank to avoid being bound by the default

13 Sunrise Turquoise, Inc. v. Chemical Design Co., Inc., Ky.App., 899 S.W2d
856, 859 (1995).

4 Ky., 252 S.W2d 860, 862 (1952)(quoting 19 C.J.S. Corporations § 1328(c)).

15 See al so 62B Am Jur.2d Process § 85 (2003) (stating that “if the defendant
has been actually served with the summons in an action, a default judgnent
against himis valid although in the sumons he is m snaned”).




judgnent. As we discussed previously, PNC Bank was properly
served in accordance with CR 4.04(5). Therefore, it was on
notice that G tizens Bank had conmenced a forecl osure action on
the property in question. Since this technical m snoner does
not constitute “a valid excuse,” PNC Bank has failed to show
“good cause” in support of its argunment that the default
judgnment shoul d have been set aside. Accordingly, we find no
abuse of discretion by the trial court in denying PNC Bank’s
nmotion to vacate the default judgnent and order of sale.

Based on the foregoing, the order of the Canpbell

Crcuit Court is affirned.
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