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BEFORE: KNOPF, TACKETT, AND VANMETER, JUDGES.
KNOPF, JUDGE: Gary Washabaugh appeals from an order of the
Jefferson Famly Court, entered Decenber 21, 2001, denying his
notion to enforce a child-custody order. Wshabaugh cont ends
that the trial court exceeded its jurisdiction. W disagree.
Foll owi ng a marriage of about five years that produced
two sons, Washabaugh and Robi n Curtsinger separated in 1994 and
were divorced in 1996. Curtsinger was designated sol e custodi an
of the children. Apparently the boys began to have behavi ora

problens that |led Curtsinger to seek Washabaugh’ s assi st ance.



By order entered February 12, 2001, the trial court re-
designated the parties’ joint custodians and provided that the
boys’ primary residence woul d be with Washabaugh.

Curtsinger had by that tinme noved to North Carolina.
In June 2001, the boys visited her there and she refused to
return them Thereupon, Washabaugh all eged that Curtsinger had
vi ol ated the custody order and noved for an order to enforce it.
Curtsinger, in papers filed the next day, alleged that
Washabaugh had abused the boys by disciplining them
i nappropriately and by failing to acknow edge that they had
enotional conditions in need of treatnent. She noved for an
energency order permtting the boys to remain with her and for
anot her nodification of the custody order. By order entered
July 25, 2001, the court appointed a guardian ad litemfor the
children and ordered that they were to continue residing with
Curtsinger pending resolution of the matter.

The notions eventually canme before a court-appoi nted
arbitrator. The guardian ad |litemrecomended that custody be
returned to Curtsinger, because the guardian ad litem believed
that the children were in need of the sort of counseling and
medi cal therapies Curtsinger had sought for them but that
Washabaugh opposed. Neverthel ess, by order entered Novenber 26,
2001, the arbitrator ruled that Curtsinger’s notion to nodify

cust ody nust be di sm ssed because it had not been acconpani ed by



the two affidavits statutorily required.! Apparently on the
basis of this ruling, the arbitrator did not nake findings wth
respect to the allegations of abuse, but ordered Curtsinger,
pursuant to the custody order entered February 12, 2001, to
return the children to Washabaugh by Decenber 22, 2001, or face
sanctions for contenpt.

| medi ately, Curtsinger filed a new notion to nodify
custody, this one acconpani ed by several affidavits
substantiating her claimthat the children were in need of
treatnent for enotional and behavioral problens. She also noved
for reconsideration of the order requiring her to return the
children to Washabaugh. The natter was again referred to the
arbitrator, who by order entered Decenber 21, 2001, ruled that
Curtsinger’s new notion for nodification net the statutory
prerequi sites and therefore should be considered on the nerits.
Pendi ng that consideration, the arbitrator reversed his prior
order that the children be returned to Washabaugh and ordered
instead that they continue to reside with Curtsinger. The
children’s interest in stability trunped, for the tinme being,
the arbitrator believed, Washabaugh's interest as a custodi an.

It is fromthis Decenber 21, 2001, order that
Washabaugh appeal ed. He contends that the trial court is

wi thout jurisdiction to nodify the February 12, 2001, custody

! Petrey v. Cain, Ky., 987 S.W2d 786 (1999).




order and that pursuant to that order he is entitled to the
return of his sons. Upon Curtsinger’s notion, this Court abated
the appeal to permt resolution of the trial-court custody
proceedi ngs. Al though neither party has seen fit to informthis
Court how t hose proceedi ngs were resol ved, the abatenent period
has now ended and by the Court’s notion Washabaugh’s appeal has
been returned to the active docket.

Washabaugh characterizes Curtsinger’s Novenber 2001
nmotion to nodify custody as an attenpt to rectify her June 2001
notion that the arbitrator had found defective. The
rectification is untinely, he insists, and so does not cure the
jurisdictional defect. W reject this characterization. KRS
Chapter 403 does not prohibit successive notions for custody
nodi fication. The trial court is entrusted with discretion to
summarily deny notions that do not satisfy the statutory
standard of seriousness? and to deal appropriately with notions
serving nerely to harass the other party.

Curtsinger’s Novenber notion, therefore, was entitled
to consideration apart fromthe June notion, and the trial court
did not err by deem ng the Novenber notion sufficient on its
face to invoke the court’s jurisdiction. The notion was
acconpani ed by at least two affidavits, the allegations of which

provi ded reason to believe that the existing custody regine

2 KRS 403. 340.



seriously endangered the children’s enotional health. The tria
court did not act outside its jurisdiction when it undertook to
hear the nerits of Curtsinger’s Novenber notion to nodify
custody. Accordingly, we affirmthe Decenber 21, 2001, order of
the Jefferson Famly Court.
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